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L INTRODPUCTION

1. Pursuant to Chapter 11 of the North American Free Trade Agreement
(“NAFTA™), investors The Loewen Group, Inc. (“TLGI"), a Canadian corporation, and Raymond
L. Loewen, a Canadian citizen who has invested in TLGI, submit to arbitration this claim for
damages inflicted upon them and upon Loewen Group International, Inc. (“LGIT™), a United
States corporation owned and controlled by TLGI. TLGI and LGII (collectively “Loewen™)
suffered these damages as a direct result of several NAFTA breaches committed during litigation
filed against Loewen in the Mississippi state courts by Jeremiah O’Keefe, Sr.. his son, and various
of their family-owned companies (collectively “O’Keefe”). Mr. Loewen also suffered giar;mages
arising out of the same breaches.

2. The O ‘Keefe litigation arose out of commercial dispute between O’Keefe and
Loewen, who were competitors in the funeral home and funera] insurance industries in
Mississippi. The dispute involved three contracts between O’Keefe and Loewen valued by
O’Keefe at $980,000, and one alleged contract involving in principal part a proposed exchange of
two O’Keefe funeral homes worth approximately $2.5 million for a Loewen funeral insurance
company worth approximately $4 million.

3. The Mississippi jury awarded O’Keefe $500 million in ;lamages, including $74
million in damages for emotional distress and $400 million in punitive damages. The $500 million
verdict was by far the largest in Mississippi history, was 78% of Loewen’s entire net worth, and
was over 100 times greater than the entire net worth of the companies to be exchanged in the
pnnc1pal underlying transaction. The $400 million punitive damages award was 50 times greater
than the largest punitive damages award ever considered by the Mississippi Supreme Court, and
more than 200 times greater than the largest punitive damages award ever upheld by that court.

Even by United States standards, the verdict was grossly excessive.
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4. The $500 million verdict was the product of a seven-week trial infected by
repeated appeals to the jury’s anti-Canadian, racial, and class biases. Throughout the trial, the
court repeatedly allowed O’Keefe's attorneys to make extensive, irrelevant, and highly prejudicial
references to: (i) Loewen’s “foreign” Canadian nationality, which was contrasted to O'Keefe’s
Mississippi roots and his willingness to “fight for his country” (the United States) during World
War II; (i) race-based distinctions between O’Keefe and Loewen — including explicit testimony
that O’Keefe was not racist, which was contrasted with testimony implying that Loewen and its
Chairman, Raymond Loewen, were racist (indeed, the judge himself concluded during the trial,
without disapproval, that O’Keefe had played “the race card™); and (iii) c]ass-based__dis_tinétions
between Loewen, which was portraved as a large, wealthy corporation, and O'Keefe, who was
portrayed as running family-owned businesses.

5. Loewen attempted to appeal the $500 million verdict and judgment, but was
prevented from doing so by the arbitrary application of an appellate bond requirement.
Mississippi law requires an appeal bond for 125% of the judgment, but allows the bond to be
reduced or eliminated for “gooc; cause.” There was “good cause” to reduce the appeal bond in
this case because (i) the patently excessive judgment almost certainly would have been reduced or
vacated on appeal, (ii) the cost to Loewen of posting a full bond would- have substantially
exceeded $200 million, which Loewen could not have recovered even if it had prevailed on
appeal, and (jii) Loewen offered 10 post a bond for $125 million (125% of the compensatory
award) and, in order to fully protect O’Keefe’s interest as a judgment creditor, to allow court
control of its financial transactions while its appeal was pending.

6. By refusing to permit any reduction of the bond, the Mississippi courts effectively

foreclosed Loewen’s appeal rights. On January 24, 1996, the Mississippi Supreme Court required



Loewen to post a $625 million bond within seven days. Rather than incur over $200 million in
non-recoverable costs, Loewen was forced to settle the case under conditions of extreme duress.
On January 29, 1996, Loewen settled for $175 million what had begun as a commercial dispute
involving transactions worth, in the aggregate, substantially less than $5 million.

7. Several NAFTA provisions were breached during the O 'Keefe litigation. For
example, by admitting extensive anti-Canadian and pro-American testimony and by allowing
O’Keefe's c'ounsel 10 make repeated anti-Canadian and pro-American comments, the trial court
violated Article 1102 of NAFTA, which bars discrimination against foreign investors and their
investments. That illegal discrimination was, in essence, ratified by the Mississippi.,gugrer;xc
Court’s refusal to reduce the bond requirement. Similarly, by permitting the extensive nationality-
based, racé-based, and class-based testimony and counsel comments, the trial court violated
Article 1105 of NAFTA, which imposes a minimum standard of treatment for investments of
foreign investors. Article 1105 was also violated by the grossly excessive verdict and judgment
and by the Mississippi courts’ arbitrary application of the bonding requirement. Finally, the
discriminatory conduct, the exce'ssive verdict, the denial of the right to appeal, and the coerced
settlement violated Article 1110 of NAFTA, which bars the uncompensated expropriation of
investments of foreign investors.

8. At the request of counsel! for Loewen, Sir Robert Jennings, Q.C., former President
of the International Court of Justice, reviewed the record of the O ‘Keefe litigation. He concluded
that the verdict and judgment were the product of anti-Canadian bias deliberately fomented by
counsel for O’Keefe: “The transcript of the proceedings shows clearly and consistently that the

quite ruthless and blatant working up of both racial and nationalistic prejudice, particularly against

‘Canadians’ (that term being used as a self-explanatory pejorative one), was the weapon by which



counsel for the plaintiffs was able to bring about the bizarre verdict of the jury” Jennings Op. at
4.! Sir Robert characterized the amount of the verdict and judgment as “astonishing” and “so
bizarrely disproportionate as almost to defy belief” 74 at 13. Sir Robert summarized the trial as
follows: “No reader of the transcript of the Mississippi trial could fail to understand that this
whole episode was outrageous from beginning to end; and must be without doubt a breach of the
minimum standard required both by international law and by the NAFTA treaty.” Jd. at 16.

9 At the request of counsel for Loewen, the Honorable Richard Neely, former Chief
Justice of the West Virginia Supreme Court of Appeals, also reviewed the record of the O Keefe
liigation. Chief Justice Neely concluded that the Loewen defendants “were subjected to i'nvidious
discrimination because they were Canadians and were subjected to a complete denial of justice as
that term is traditionally used in international law.” Neely Aff. at 3.2 Chief Justice Neely further
explained that O’Keefe’s lawyers had “reiterated three themes that had the effect of inflaming the -
passions of the jury, namely race, wealth, and Canadian citizenship,” id. at 6, and that “when the
regular invocation of these themes is combined with the way in which the trial judge handled the
issue of punitive damages, it becomes apparent that Loewen was targeted for a plundering.” /d.
at 7. Chief Justice Neely concluded that “the case of O 'Keefe v. Loewen, from'bcginning to end,
descends to the level of a mockery of justice.” Id. at 3. .

10. At the request of counsel for Loewen, the Honorable Kirk F ordice, Governor of
the State of Mississippi, has agreed to provide this Tribunal with his views of the O Keefe
litigation. Governor Fordice has concluded that the O ‘Keefe verdict “was tainted by xenophobic

rhetoric that may have resulted in a violation of Loewen’s due process rights” and that “the $500

A copy of Sir Robert’s opinion is attached as Exhibit A.
A copy of Chief Justice Neely’s affidavit is attached as Exhibit B.
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million verdict was shocking to me in light of the value of the underlying economic transaction.”
Fordice Let. at 1> Govemnor Fordice has further concluded that the Missisippi Supreme Court’s
refusal to reduce the required bond “effectively denied Loewen a meaningful opportunity” for

appellate review and left Loewen “without an effective remedy and with no reasonable alternative

but to settle.” Jd Governor Fordice summed up the litigation as follows: “The O Keefe verdict

represents to me everything that is wrong with the court system, and stands as a vivid example of
the continuiﬁg need for tort reform. It concerns me that Loewen’s status as a Canadian based
company may have deprived it of fundamental rights that would otherwise be guaranteed to the
citizens of our state. It appears to represent a denial of justice that I can assure you is _oth'erwise
contrary to the public policies of the great state of Mississippi.” Jd. at 1-2.

11 At the request of counsel for Loewen, Professor Andr.eas Lowenfeld of the New
York University School of Law has agreed to provide this Tribunal with his views of the O Keefe -
litigation. Professor Lowenfeld will provide an expert report and/or will testify that the O 'Keefe
verdict and the failure to waive the appeal bond requirements were a violation of NAFTA and
international law because they were discriminatory, unfair and inequitable, a denial of both
substantive and procedural Justice, and tantamount to expropriation * .

12. For two separate reasons, the United States is responsible for the NAFTA
breaches that occurred during the O 'Keefe litigation. First, Article 105 of NAFTA requires the
United States to ensure that its state govemments comply with the terms of NAFTA. Article 105
codifies the established principle that, under international law, a federal government is responsible

for the misconduct of its constituent states. The United States has recognized and affirmatively

A copy of Governor Fordice’s letter is attached as Exhibit C.
4

as Exhibit D.

A summary of Professor Lowenfeld’s opinion and Curriculum Vitae are attached
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espoused this position for decades. Second, by tolerating the various NAFTA breaches that
occurred during the O 'Keefe litigation, the United States itself directly breached Article 1105 of
NAFTA, which imposes affirmative duties on the United States to provide “full protection and
security” to investments of foreign investors, including “full protection and security” against third-
party misconduct.

13. These NAFTA breaches caused various harms to Loewen. Most obviously, they
produced a dxscnnunatory and grossly excessive $500 million verdict and Judgment, foreclosed as
a practical matter any possible appeal, and thus coerced a grossly excessive $175 million
settlement. Moreover, the excessive verdict and coerced settlement in turn damaged I:oe;uen’s
business reputation, reduced Loewen's prospects for growth and investment, and impaired
Loewen’s credit rating and ability to raise money. Loewen suffered these various harms
beginning on November 1, 1995, the date of the initial verdict. The Mississippi litigation
represented, for the worst, a defining moment for Loewen, which continues to suffer these and
other harms to this day.

14, The NAFTA breaches in the O Keefe litigation also caused various harms to
Raymond Loewen both individually and as a shareholder of TLGL. Between October 3 1, 1995,
one day before the initial verdict, and January 29, 1996, immediately ;ﬁer the settlement was
announced, the value of Mr. Loewen’s shares of TLGI plummeted from C$53% to C3$39.

Moreover, Mr. Loewen suffered grave damage to his reputation beginning on November 1, 1995

and continuing to this day.
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o. PARTIES TO THIS ARBITRATION

15, Claimant The Loewen Group, Inc. (“TLGI) is a publicly traded corporation
organized under the laws of British Columbia, Canada: it is a national of Canada and no other
nation. The principal operating subsidiary of TLGI is Loewen Group International, Inc. (“LGII™),
a corporation organized under the laws of Delaware, United States of America. TLG] owns 85%
of the shares of LGII and directly controls LGII, which in turn owns and controls various lower-
tier United States subsidiaries. TLGI's address is 4126 Norland Avenue, Bumaby, British
Columbia, Canada, V5G 358

16. Claimant Raymond L. Loewen is a national of Canada and of no other gati;)n. Mr.
Loewen presently serves as co-Chairman of the Board of TLGI and as Director of LGII. When
this claim arose, he was Chairman and Chief Executive Officer of both companies. At all times
between then and now, Mr. Loewen has held a substantia] percentage of the publicly traded shares -
of TLGL. Mr. Loewen’s address is 4126 Norland Avenue, Burnaby, British Columbia, Canada,
V5G 358, |

17. Respondent The: United States of America is a signatory to NAFTA. For purposes
of disputes arising under NAFTA, the United States’ address is ¢/o Robert J. McCannell, Esq.,
Executive Director, Office of the Legal Advisor, Suite 519, Departmex;t of State, 2201 C Street,
N.W., Washington, D.C. 20520. See 58 Fed. Reg. 68,457 ( 1993) (copy attached at Exhibit G).

18.  The relevant provisions embodying the agreement of the parties to refer this
dispute to arbitration and regarding the number of arbitrators and their method of appointment
may be found in Articles 1122 ef seq. of NAFTA and in the Consent to Arbitration and Waiver of

Other Dispute Settlement Procedures, filed contemporaneously herewith.



19 The date of approval by the Secretary-General of ICSID, pursuant to Article 4 of
the Additional Facility Rules, of the agreement of the parties providing for access to the
Addifional Facility, will be supplied at a later date.

20. On July 29, 1998, TLGI and Raymond Loewen notified the United States of their
intention to submit this claim to arbitration, as required by Article 1119 of NAFTA.

21. By letter dated September 25, 1998 (copy attached at Exhibit G), TLGI and Mr.
Loewen oﬁ'ered to consult or negotiate about this claim, as suggested by Article 1118 of NAFTA.
In mid-October, 1998, the United States agreed to meet with counse| for Loewen. On October

22, 1998, counsel for the parties met and consulted, but that meeting did not result in a

settlement.
IOI. FACTS

A. The Commerecial Disputes Between O’Keefe And Loewen

22.  The O’Keefe family has owned funeral homes in Mississippi since the latter half of
the 19th century. (Trial Transcript (hereinafter “Tr.") at 2010)® The O’Keefe famnily also has
long owned Mississippi funeral insurance companies, including Guif National Life Insurance
Company. (Tr. at 416-422) In 1974, 1979, and 1987, Guif National entered into contracts to
conduct business in conjunction with the Wright & Ferguson Funeral Home. According to
O’Keefe’s own trial witnesses, the total value of these three contracts to O’Keéfe, at the time of
the litigation, was $980,000. (Tr. at 2367)

23.  In 1990, Loewen made significant investments in Mississippi. LGII purcl;xased
90% of the stock of Riemann Holdings, Inc., O'Keefe’s principal and long-time competitor in the

Mississippi funeral services and insurance industries. (Tr. at 94-95; Appendix (hereinafter

A copy of the trial transcript from the O ‘Keefe litigation is being filed together
with this Notice of Claim. :



“App.”) at A60, A62-63)° Riemann Holdings in turn acquired Wright & Ferguson Funeral Home
(Tr. at 3061; App. at A63), which began to do business not only with Gulf National, but also with
competing insurance companies owned by Loewen. (Tr. at 93, 3049-5 1)

24, Inresponse to this new foreign investment, O’Keefe began a bigoted advertising
campaign against Loewen. In January 1990, O’Keefe distributed to potential customers a direct-
mail advertisement criticizing Loewen for its Canadian ownership — a theme that would later

play a prominent role at the trial:
By now, you probably received a letter from David Riemann outlining their sale to
a foreign company. . . . Loewen Group has not come in as a partner. ... The

majority of the board of directors are Canadian,  _ . Obviously, prices are raised
and profits go out of the U.S.A.

(Tr. at 96-97) In July 1990, O’Keefe distributed a more stndent direct-mail advertisement:

Sometimes it seems America is being sold off piece by piece. The Rockefeller
Plaza, Columbia Pictures, now, Riemann Funeral Home. . . Recently, Riemann
Funeral Homes sold out controlling interest to a chain in Canada. Furthermore,
the acquiring company is largely funded from sources outside the United States.
This has led some people to wonder who is still locally-owned and operated,
thereby supporting the local community. . . . This year we’re coming to celebrate
our 125th anniversary. What does that mean to you? It means a commitment
from us to remain as one of Coast’s locally owned and operated funeral homes, a
commitment to the local constituents. . .. We keep our money in south Mississippi
.. . . Let me assure you after 125 years of service, we’re here to stay. Since [my
great] grandfather founded Bradford-O’Keefe in 1865, we've done everything we
can to meet the needs of south Mississippi, both personally and professionally.

(Tr. at 98-99, 2689-91) Finally, on December 7, 1990, O’Keefe distributed a direct-mail
advertisement analogizing Loewen’s competition against him to the Japanese “sneak attack” on

Pearl Harbor — an analogy that would also reappear at trial:

The Japanese killed 3,451 Americans in that sneak attack on Pearl Harbor,
December 7, 1941. . .. Millions of young Americans responded to the country’s
need and Jerry O’Keefe was among those distinguished himself in the U.S. Marines

s Materials relevant to the O ‘Keefe case (other than the trial transcript) are being

filed in an appendix to this Notice of Claim; all citations are to the Appendix page numbers.
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and was awarded the Navy Cross, our countr(y’s] highest award. . .. To remain

free and at liberty were among the strongest goals of the people. Freedom allowed

Riemann to sell their funeral homes to a foreign firm. Riemann is now owned bya

Canadian firm, financed over [$)25 million from a Hong Kong bank. Freedom to

sell to anyone is a right in this country, but freedom also carries with it

responsibility of the truth. . . . Riemann borrowed some money from the Shanghai

Bank.

(Tr. at 104-05, 2694-96) That advertisement was deceptive as well as xenophobic, because there
were no Asian investors associated with Loewen’s Mississippi investment and because the
“Shanghai Bank” was in fact located in Seattle, Washington. (Tr. at 2678, 2698)

25. OKeefe's advertising campaign also included billboards decrying foreign
competition. For example, one of those billboards displayed the United States, Mississippi,
Canadian, and Japanese flags and asked, ““Does the business you patronize keep your money in
the local economy?” (Tr. at 4421) Under the U.S. and Mississippi flags was the word “Yes”;
under the Canadian and Japanese flags was a large “No.” (Tr. at 4421-22) A copy of that

advertisement appears on the following page.

10
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RIEMANN FUNERAL HOMES
O'BRYANT-O'KEEFE

FUNERAL HOME
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26.  O’Keefe’s advertising campaign generated widespread anti-Canadian sentiment,
including local newspaper articles and a letter to Loewen from the Mississippi Attorney General’s
Consumer Protection Office, which complained that Loewen had not publicized the Canadian
nature of its ownership of Riemann Holdings. (Tr. at 4471-73) Loewen responded to the letter in
detail and complained itself about O’Keefe’s xenophobic advertisements. (Tr. at 4473-80, 4483-
87) The Attorney General’s office took no further action on either letter. (Tr. at 4480, 4487)

27. | While O’Keefe was publicly railing against Canadian investment, he himself was
attempting to sell funeral homes and insurance companies to Loewen. (App. at A63)
Negotiations stalled because Loewen was interested in buying only funeral homes,__tipt_O’i(eefe
insisted on packaging his insurance companies, which were then experiencing financial difficulty,
with his ﬁmeral homes. (Tr. at 106, 1329-49)

28. On April 24, 1991, O’Keefe filed a lawsuit against Loewen alleging breaches of the .
1974, 1979, and 1987 contracts between Gulf National and Wright & Ferguson. (App. at
A20-23) Despite the lawsuitl Loewen continued to negotiate with O'Keefe.

29.  On August 19, 1991, O’Keefe and Loewen signed an agreement containing five
principal elements. Firs:, O’Keefe would dismiss his pending law;suit against Loewen. (App. at
A632, A661; Tr. at 320) Second, O’Keefe would sell Loewen two funeral homes worth between
$2 and $2.5 million. (App. at A68, A603-05) Third, Loewen would sell O'Keefe an insurance
company and trust fund worth betweer.m $3.3 and $4 million. (App. at A73-74, A598-601; Tr. at
677) Fourth, O’Keefe wouid assign to Riemann Holdings an option, valued at $19,500, to
purchase a Jackson, Mississippi cemetery tract. (App. at A607-08; Tr. at 227) Fifth, O'Keefe

would become the exclusive provider of certain insurance policies sold through Loewen funeral

homes. (App. at A601-03)

12



30.  The 1991 agreement left open a number of critical issues, including (i) the selling
prices for the funeral homes and the insurance company, (ii) the terms of the exclusive insurance
provider relationship, and (iii) the details regarding how the insurance trust fund would be valyed
and held. (App. at A71-74) The parties subsequently disputed whether, in light of these various
open terms, the 1991 agreement was a binding and enforceable contract. The parties further
disputed whether the agreement could be binding and enforceable without prior approval from the
Mississippi Insurance Commissioner. (Tr.at 117-19; App. at AT74, AB1, A670, A689)

31.  The 1991 agreement required all transactions to close within 120 days (i.e., by
December 17, 1991), “provided all documentation has been provided, all valuatiorls_). d_cter'mined,
and all requirements met.” (App. at A75-76, A630-31) The parties never agreed, however, on
the valuations of the funeral homes and the insurance company. For the funeral homes, O'Keefe
asked for approximately $2.5 million, and Loewen offered $2 million. {Tr. at 664-65) For the
insurance company, O’Keefe offered approximately $3.3 million, but Loewen asked for $4
million. (Tr. at 675-78)

32.  InFebruary 199-2, the FBI seized the Mississippi Insurance Commissioner’s
records concerning O’Keefe's insurance companies. (App. at A239-40) When Loewen
expressed concern about the O'Keefe companies’ financial security (fr. at 247-48, 250, 359),
O’Keefe represented 1o Loewen that the target of the investigation was the Mississippi Insurance

Commissioner, not O’Keefe, and that its insurance companies were financially secure. (App. at

A240-41; Tr. at 2089-90, 2301)

33.  In April 1992, after the parties failed to agree on the open terms (App. at A87),

O’Keefe filed an amended complaint alleging breach of the 1991 agreement and, for the first time,

13



common-law fraud and violations of state antitrust law. (App. at A88, A225) That complaint
sought actual damages of $5 million. (App. at A33)

34.  InMay 1992, the Mississippi Insurance Commissioner placed Gulf National under
administrative supervision, the insurance equivalent of bankruptcy. (App. at A56) Subsequently,
O’Keefe expanded his complaint to include claims for various consequential damages allegedly
suffered as a result of the administrative supervision. (App. at A160-66, A227-28, A677-78; Tr.
at 71-74, 523-24, 527-29) O’Keefe later testified, however, that the administrative supervision
was a “big mistake” (Tr. at 2119-22), and was thus obviously not foreseeable to others.

B. The Mississippi Court Proceedings

35. The trial took place in the in the Circuit Court for the First Judicial District of
Hinds County, Mississippi, a court created by the State of Mississippi, Miss. Code § 9-7-3(1).
The presiding judge, the plaintiffs’ lead trial counsel, and eight of the twelve jurors were black A -
number of prominent local black citizens and munisters attended the trial and were conspicuous in -
their support of O’Keefe. (App. at A741-42)

36. The presidiné judge was James Graves, one of four elected judges who comprise
the Circuit Court for Hinds County, Mississippi. Under United States: law, the voting districts of
that court are drawn to guarantee the election of two white Judges and two black judges. Martin
v. Mabus, 700 F. Supp. 327 (S.D. Miss. 1988). Judge Graves’ political constituency is thus
predominately black.

37. O’Kéefe named as defendants not only TLGI and LGl but also local Mississippi
corporations owned by Loewen, such as Wright & Ferguson Funeral Home. By naming such

-Mississippi defendants, O’Keefe made it impossible for Loewen to remove the case to federal

14



court, where all judges are appointed and have life tenure, and are thus not beholden to any
particular local constituency.

38.  O’Keefe’s lead trial lawyer was Willie Gary, a flamboyant plaintiffs’ lawyer from
Flonda. 1. Portsmouth, The Trial of Ray Loewen, PROFIT—Toronto, Feb. 1996, at 24 P.
Moore, Mississippi Jury Awards Gary Client $500 Million, Paim Beach Post, Nov. 7, 1995, at
1B. Gary belongs to the “Million Dollar Verdict Club” and the “Golden Legal Eagles,” clubs
whose merr.xbers refuse cases alleging less than $100 million in damages. Y. Samuel, Florida
Attorney to Receive State King Award, St. Louis Post-Dispatch, jan. 8, 1998, at B1. Gary has
appeared on Lifestyles of the Rich and Famous, flies in a personal jet named the “}_Yin_gs 6f
Justice,” and has described the O ‘Keefe litigation as “The Civil Trial of the Century.”
Portsmouth, supra; B. Harmis, From Migrant Shack to Posh Mansion, Jackson Advocate, Nov.
16-22, 1995, at B1, C6, Winning Words: Willie E. Gary'’s Voir Dire, Opening Statement and
Closing Argument in the Civil Trial of the Century (App. at A519).

39.  Gary made several improper public statements during the trial. Although the coun
had instructed the attorneys not to make public statements about the case (Tr. at 1 123), Gary told
the congregation of a local black church that “his prayers would be answered by a $600 million or
greater verdict.” (App. at A741) On other occasions, Gary spoke on a radio talk show popular
with the local black community. (App. at A742) Throughout all of this, the jury was not
sequestered. (App. at A741)

40.  During the seven-week trial, Judge Graves repeatedly allowed Gary to make
irrelevant and highly prejudicial comments, and to elicit from witnesses irrelevant and highly

prejudicial testimony, about the nationality, race and economic class of the parties in this case.

15
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Those comments and testimony inflamed the passion of the Jury, and ultimately produced a

grossly excessive verdict.
1. Voir Dire

41.  During voir dire, counsel screen prospective jurors for biases that mi ght prevent
them from fairly considering the evidence. Ifa juror displays such bias, the couﬁ must excuse him
or her “for cause.” If the court declines to excuse a juror “for cause,” a party may exercise one of
its limited number of “peremptory” challenges to excuse a prospective juror without stating a
reason.

42.  Gary introduced himself to the prospective jurors by focusing on irrelevant but
inflammatory themes, such as O’Keefe’s local roots: “We teamed up with our good friends . . . to
represent one of your own, Jerry O’Keefe.” (App. at A328) Gary continued with questions
about issues such as patriotism and willingness to fight for the United States: “And y’all believe
what it [the jury system] stands for in America?” “[H]ow many [of you] have serve[d] in the
military?” (App. at A330) Later in the voir dire process, Gary explained: “:Y’all remember when
I asked the questions about the men and women that have been off to war and fought for their
countries or been in the services? The reason why I did that w'as because I think jury service is up
there close, maybe second to going off to war or going in the armed service. It is an important
service, and that’s why 1 asked that question.” (App. at A380)

43.  Gary pointedly asked whether foreigners “from Canada” should be bound by
“Mississippi” rules: “Now, let me ask you this question: The Loewen Group, Ray Loewen, Ray
Loewen is not here today. The Loewen Group is from Canada. Do you think that every person
should be responsible and should Step up to the plate and face their own actions? . .. . Let me see

a show of hands if you feel that everybody in America should have the responsibility to do that.
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Let me just say this: . . . that group is from Canada . . . . Just because the group is from Canada,
you still have to give them a fair trial. Do you all agree to do that? I want to make that clear, but
will you also agree that if they come down to Mississippi to do business in Mississippi, they’ve

got to play by the same rules. Y’al agree to that?” (App. at A356) Loewen’s counsel objected

to these statements, but Judge Graves overruled the objection. (App. at A35 oo

44.  Gary continued to stress Loewen’s nationality: “[I}f we prove conspiracy to cheat,
bad faith by Ray Loewen and his group from Canada, . . . do you have any problems with bringing
damages against Ray Loewen and his group?” (App. at A357) As a further reminder, Gary
asked, “Did you know Ray Loewen and his group out of Canada, The Loewen Graqup” (A;pp. at
A373) and later “Do any of you know anything about the case? Anybody knows anything about
this case, the O’Keefe family suing The Loewen Group out of Canada . . . . 7 (App. at A383)

45.  Gary also invited the jury to award large punitive damages because Loewen is a

big corporation: “Have any of you ever heard of a situation where, like in the NBA, NFL, players

words. They’re making these' big salaries, and they hit them with it, right? . . . But, if the judge
allows you to consider the issue of punitive damages and he told you that you — one of the things
Vyou do is you consider the net worth of the person could all of you do that . . 7" (App. at A363-
64), “[T]he fine should fit the situation, should fit the situation. Whereas you have a big
company, if you awarded punitive damages, and you just slap them on the wrist, that ain’t going
to stop them, right? Y"all ynderstand?” (App. at A364)

46.  Gary next alleged that Loewen’s trade practices took advantage of families “here

in Mississippi” and suggested that Loewen was “guilty” of a crime: “Members of the jury, would

you allow room in your minds for me while we’re proving this case to show you that not only did
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Ray Loewen and his group do these kind of things . .  here in Mississippi, but it was a practice for
them, the way they did business . .. would you allow me to prove that to you, too? Would all of
you do that, show you that not only did they do that here in Mississippi, but it’s a way of doing
business with them. . . . Let’s go a step further the same thing . . . if the evidence showed that
Ray Loewen and his group tried to cheat the O’Keefe family, could you find them guilty?” (App.
at A364)

47.  Gary alleged that Loewen had come “down” from Canada to deceive Mississippi
families: “Now, if we prove to you . . . that The Loewen Group came down to Mississippi,
buying up small family business funeral homes, leaving their names on them, the family name, 150
years of tradition, sometime 100 years or whatever, and they used deceptive advertising, that is
we’re going to say you own it, but you really don’t, and if they do that, gain trust to raise prices
on the people, loved ones being buried . .. " (App. at A367)

48.  Inthe presence of the other prospective jurors, Gary had the following dialogue
with a prospective juror about the Canadian ownership of Wright & Ferguson, which operated a
funeral home near the courthouse:

MR. GARY: [Y]ou were under the impression that that was a business owned by

Wnight & Ferguson?

MS. DICKERSON: Yes.

MR. GARY: That’s what you were led to believe?

MS. DICKERSON: It's Wright & Ferguson Funeral Home. That’s the name of it.

MR. GARY: Did you know Ray Loewen and his group out of Canada, The Loewen

Group?

MS. DICKERSON: No.

MR. GARY: The ones that really own it and not —

Loewen's counsel objected, but Judge Graves overruled the objection. (App. at A373)

49.  Despite the fact that O’Keefe had sued Wright & Ferguson, Gary stressed to the

jurors that O'Keefe “had no beef with Mr. Wright,” a Mississippi resident who had formerly
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owned Wright & Ferguson and was known as a leading loca! businessman by some of the
prospective jurors. (App. at A371) During his opening and closing arguments, Gary reiterated
that he had “no beef” with Mr. Wright (Tr. at 56) and that M. Wright was “really not in” the case
(Tr. at 5709). Indeed, Gary went to great lengths to assure one prospective juror that “Just
because the Wright name is on [the case], you understand, we 're suing The Loewen Group.”
(App. at A371) (emphasis added)

50.  Two prospective jurors were excused for reasons directly relating to Loewen’s
Canadian status. One juror stated that she did not “think that a foreign corporation could'be
given a fair trial here.” (App. at A487) Another juror stated that a foreign comparny should not
be given a fair trial “*because of special tax breaks that foreign corporations receive.”” (App. at
A488) Despite that explicit statement of bias, Judge Graves refused to excuse the latter juror for
cause. (App. at A495-96) Accordingly, Loewen was forced to use one of its limited peremptory
challenges to have him removed. (App. at A490-91)

51. From the outset, Gary emphasized to the prospective jurors the huge damages he
would ultimately be seeking: “[In] [t]his case, there will be claims as high as $650 million to $850
million dollars. 1 want you t0 look me in the face and tell me now if that’s going to bother
anybody here.” (App. at A337)

2. - O’Keefe’s Opening Statements

52.  O’Keefe’s opening statements sounded the themes that would resonate throughout
the trial — nationality (Mississippians and Americans versus Canadians), race (Loewen was a
racist company), and economic status (small local company versus giant multinational

conglomerate).
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53. Two O’Keefe lawyers, Michael Allred and Willie Gary, gave opening statements.
Allred began by invoking racial issues, telling the jury that he attended a local church “in which a
lot of black. and white people go to church together because they like to do that. It’s often the .
case that black and white people in Mississippi choose to worship in different styles and different
churches, Funergl business is something like that as wel]. . [Tlhese businesses that Loewen
bought were those that served primarily the white community.” (Tr. at 16)

54. Allred then emphasized Loewen’s Canadian nationality. Three times, he repeated
that O’Keefe had gone to Vancouver to do business with Loewen. Allred said, “Mr. O’I?eefe was
invited to come to Vancouver, and you are going to see evidence of that trip to Vancouver. At
the trip in Vancouver . . . ” (Tr. at 20) Allred noted that the Riemanns also went to Vancouver
to discuss business with Loewen. (Tr. at 30) Allred also remarked that negotiations over the
1991 agreement occurred when John Turner, a Loewen official, “came to Jackson, Mississippi.”
(Tr. at 22) Allred further stated that another Loewen employee “came to Jackson, Mississippi” tc;
investigate possible acquisitions. (Tr. at 24-25)

55. Allred closed by stressing nationality and class, encouraging the jury to exercise
the “power of the people of Mississippi . . . to say no to people like Loewen who would build rich
fortunes upon the misery and poverty of burying loved ones of the peo.ple of the poorest state in
our nation.” (Tr. at 42)

56.  Willie Gary’s opening statement for O’Keefe struck the same three themes, but he
focused primarily on nationality. He began by emphasizing O’Keefe’s Mississippi roots and
contrasting them to Loewen’s Canadian ownership: “[I]n order for you to understand what this
case is about, you need to know the man [Jerry O’Keefe]. And my daddy used to say in order to

know . . . where you're going, you need to know from whence you come.” (Tr. at 49) Gary
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went on to emphasize O’Keefe’s long-standing Mississippi pedigree, contrasting it with Loewen’s
recent arrival in the state: “[T]he O'Keefe family just didn’t start in Mississippi in 1990 like Ray
Loewen did. He started with his great grandfather some 130 years ago . . . in Ocean Springs,
Mississippi” (Tr. at 49).

57.  Gary drew distinctions between O’Keefe's “American” citizenship and Loewen’s
Canadian ownership, replete with references to Loewen “coming down to” or “descending on”
Mississippi. Gary repeatedly called O’Keefe a “fighter” for “our country” (Tr. at 50, 54) and an
“American hero” (Tr. at 50) Gary explained how Loewen “decided to come to Mississippi and
put [O’Keefe and his family] . . . out of business.” (Tr. at 54) Gary told the jury that Loewen
“came down here” (Tr. at 61) and “descended on the State of Mississippi” (Tr. at 58).

38.  Gary exploited the letter to Loewen from the Attomey General’s Consumer
Protection Office to further stress Loewen’s Canadian nationality. Gary said, “[Y]’all see the seal -
up there [on the wall behind the judge’s bench in the courtroom]. That’s the State of Mississippi.'
That’s the State of Mississippi, the State of Mississippi said now . . . to their [Loewen’s] lawyer.
Y’ali see that, The Loewen Group up in Canada, and it [the letter] says to them . . . .” (Tr. at 61)
The letter in question discussed an article in a Biloxi newspaper that, according to Gary, “centers
around the issue of funeral home ownership, local versus foreign. Ain’t no problem with you
[foreigner] owning it. . . . [Blut they say, ‘Look, if you're going to do that, while foreign or
natural [sic] — ownership of a local funeral home is certainly permissible, such foreign or national
entities cannot represent to the consumers of a given area that they are locally owned.™ (Tr. at
62)

59. Gary described how Loewen and O’Keefe had negotiated the 1991 agreement “at

Canada” after O’Keefe had threatened to sue Loewen in “the American way” of resolving
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disputes. According to Gary, Loewen “had him [O’Keefe] come up at [sic] Canada after he told
them that if they didn’t respond he was going to have to sue them. the American way, and they
[Loewen] said, *You come up to Canada, and we'll sit down and talk it over,” and then .. . no

sooner than they got to Canada, no sooner than they got up there,” Loewen offered to purchase

-some of O’Keefe’s funeral homes. (Tr. at 63) Gary repeated for a fourth time that O’Keefe went

to Canada, but returned “home” to Mississippi to file this lawsuit: "‘['N]ow, Jerry went back
home. Jerry went back home, and he decided [sic] couldn’t take anymore. . . . Now, he filed a
lawsuit here in this court, in this town . " (Tr. at 65) Gary again asserted that O’Keefe’s
decision to file a Iawsﬁit was “the American way.” (Tr. at 65) Gary then described. Turner’s visit
to Mississippi to negotiate the 1991 Agreement: Tumer “came down to Mississippi. Jerry was
down there tending to his own business, going along with his lawsuit, the American way. They
tLoewen] said, ‘Well, wait a minute. We want to try to make a deal with you.” . . . They came

down here and made a settlement ” (Tr. at 65-66)

60,  Gary concluded his opening statement by appealing to the jury’s Mississippi

allegiances:

Members of the jury, when it’s all said and done, hear all the evidence in this case,
there’s no doubt in my mind you, too, will know that you can say with your verdict
to Ray Loewen, “no more, not in the State of Mississippi and hopefully nowhere
else, but no more. It’s not right. You can’t do that and come up with smoke
screens, smoke screens, to try to get out of it.”

(Tr. at 78)

3. Testimony of Significant Witnesses
61.  Inall, 40 witnesses testified at trial. For most of the significant witnesses, Gary

elicited testimony or asked questions reiterating his principal themes of nationality, race, and class.



“raa

a. John Turner
62. O’Keefe called John Turner, who had worked as a senior Loewen executive for
approximately two years. (Tr. at 197-98) Gary asked, “[D}id Ray Loewen . . . send you down to

Mississippi to settle the lawsuit with Jerry O’Keefe? After Turner answered yes, Gary continued

to focus on the location of the meeting, twice again asking about “when you came down to
Mississippi” and “did you come to Mississippi?” (Tr. at 212) Gary emphasized the Canadian
location of én earlier meeting between Loewen and O’Keefe: “In other words, so one of the
things that you discussed when he was — when he came to Canada was to try to resolve the
controversy?” (Tr. at 213) Gary summarized the meeting locations yet again: “[S]o gbv'iously
the case didn’t get settled when he came to Canada to try to get it done, but then the second
meeting was when you came down here to Muississippi to meet with him?” (Tr. at 214)

b. Mike Espy

63.  O’Keefe called Mike Espy, a prominent local black politician, to give wholly
irelevant testimony that O’Keefe (who is white) is not a racist. Espy had been U.S. Secretary of
Agriculture in 1993 and 1994 until he was investigated (and later indicted) for campaign finance
violations. Espy stressed that he had grown up in Mississippi (Tr. at 11083) and that his first legal
job was in Jackson with Central Mississippi Legal Services, which Espy described as “right down
the street, Pascagoula Street here.” (Tr. at 1084)

64. Gary invited Espy to discuss O’Keefe’s attitudes about race: “[As] an African-
American in Mississippi trying to go out and be the best that you could be to represent your
people or what have you, what did Jerry bring to the table that inspired you from that respect?”
(Tr. at 1096) In response, Espy endorsed O’Keefe’s character as not racist: “as an African-

American, personally, . . . you run [for office] against people with attitudes and certain biases that
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they have, and I can say that he [O’Keefe] didn’t exhibit any bias towards a person of a different
race. He dealt with me as a person, no matter what color I am. He dealt with me based on
policies, and I can certainly say he is 2 man without bias and without prejudice . . . » (Tr. at
1096)

65.  On cross-examination, Loewen’s counsel asked Espy if an anti-Canadian
advertising campaign would be consistent with NAFTA. (Tr. at 1101) Espy responded with a
diatribe about the allegedly unfair trade practices of Cangdian wheat farmers, and the need to
“protect the American market”: “[W]e believe in free enterprise. We believe in the free flow of -
goods between countries, but it was also consistent with what 1 did as [U.S.] secretary [o'f
Agriculture] to make sure no one took édvantage of the American people. In that respect, | was
very involved in certain actions which restricted Canadian products into our market because they
tried to undervalue, particularly . . . we thought that their wheat, the Canadian wheat was
underpriced. They would come in and flood our markets. Our people eat a lot of pasta, and they'
would not buy the American wheat They would go for the cheaper wheat which was
underpriced to take over the market, and then — then they would jack up the price, and that was
not right consistent with what I’ve done in my life, try to protect people, protect the American
market.” (Tr. at 1101-02)

66.  On redirect, Gary asked Espy about the letter — bearing “the seal of the State of
Mississippi” (Tr. 1105) — that the Mississippi Attorney General’s Consumer Protection Office
had written to Loewen, Gary asked Espy to read this letter to the jury again. For the second
time, the jury heard its irrelevant and prejudicial discussion of “the issue of funeral home

ownership local versus foreign.” (Tr. at 1107)
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67 Gary also suggested that Canadians and Mexicans would not be true to their word
under NAFTA. Gary asked Espy: “[NAFTA]) didn’t mean that because you were from Canada
or from Mexico or from any other country that you could sign it and have no intentions of living
up toit, did it?” (Tr. at 1109-10) Espy answered, “True.” (Tr. at 1110)

c. Earl Banks

68.  Gary called Earl Banks, a black state legislator and Jackson funeral home operator,
to give further irrelevant testimony that O’Keefe is not a racist. Banks stressed that he had lived
in Jackson his whole life (Tr. at 11 10-12), that he received a law degree from the Mississippi
College School of Law (Tr. at 111 1). that he represents the local district in the Misgiss_ipp}
legislature (Tr. at 111 1-12), and that his business was “celebrating 70 years of service here in the
City of Jackson” (Tr. at 1112).

69.  Banks described how the funeral industry in general was racially segregated (Tr. at -
1116-17, 1138-41), but stressed O’Keefe's “unusual” willingness to pursue a pantnership with
Banks’ black funerai home to “sel[l] preinsurance in the Afro-American market.” (Tr. 11 18)
Banks testified that O’Keefe “did not have to come to us” but did so anyway. (Tr. 11 18-19)

d. Jerry O’Keefe

70.  Jerry O’Keefe began his testimony by stressing his long-standing local roots. He
told the jury that he was from Biloxi, Mississippi and had grown up in Ocean Springs, Mississippi.
(Tr. at 1996-97) O’Keefe also stated that his family had been “serving families in Ocean Springs,
Biloxi area for 130 years .” (Tr. at 2010; see aiso Tr. at 1998) O’Keefe further testified that his

son would be the “fifth generation in this business,” which has “been in the family so many years.”

(Tr. at 2000)
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71. Gary elicited irrelevant testimony that presented O’Keefe as a dedicated American
patriot:

MR. O’KEEFE: Well, I had just finished high school in 1941, and of course, the

Japanese bombed Pearl Harbor in December of 1941 on Sunday, and I went down

to try to get in the service the next day.

MR. GARY: And did they call you by way of the draft to come in and serve your

country?

MR. O'’KEEFE: No ... volunteered my services.

MR. GARY: You wanted to serve your country?

MR. O’KEEFE: Yes, sir, certainly did.

MR. GARY: And so now the next day after our country had been bombed by

Pear] Harbor [sic], here you are standing before the service department wanting td

volunteer your services? - -
MR. O’KEEFE: Yes, sir.

(Tr. at 2004-06) Gary questioned O’Keefe in detail about honors “for the service that [he] gave
[his] country in World War IL” (Tr. at 2007)

72, O’Keefe also characterized himself as someone who protected the interests of
black as well as white Mississippians. For example, he described how, when he was being pressed
to sell Gulf National, he tried t.o protect the interests of “small funeral homes, both white and
black owned, all over the state of Mississippi.” (Tr. at 2111)

73. Once Gary had established O’Keefe’s local ties and pat;iotism, he contrasted those
characteristics with Loewen’s Canadian nationality and recent investments in Mississippi. For
example, O’Keefe testified that his contractual arrangement with Wright & Ferguson “went along
very well for many, many' years until Loewen came to town.” (Tr. at 2022)

74.  Gary also prompted O’Keefe to question Loewen’s credibility and to endorse the
Wright family based on how long each had been in the community:

MR. GARY: [H]ow long have you known Mr. John Wright over here?
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MR. O’KEEFE: Well, I've known Mr. Wrnight ever since I . . . became active in

the funeral home business, and so that’s many, many years, 45 years, I guess, 48
years.

MR. GARY: And he’s been around all that time, right?
MR. O’KEEFE: Yes, sir, he surely has.
MR. GARY: Through thick and thin, ups and downs, ins and outs and all of that?

MR. O’KEEFE: Yes, [the Wrights] have a proud tradition of funeral service here
in the Jackson area.

MR. GARY: How long have Ray Loewen and his group been in the state and in

this town?

MR. O’KEEFE: Well, they’ve been in this state about four or five years, five

years, I guess.

MR. GARY: And when they first set foot in the state, when they first came to town . . . .

(Tr. at 2025-26)

75.  Throughout O’Keefe's testimony, Gary repeatedly emphasized Loewen’s Canadian
nationality. He asked O’Keefe. “What would be the relationship of the time that you transacted
with Mr. Wright & Ferguson [sic] to do the trust rollover and the time that they sold out to The
Loewen Group out of Canada?” (Tr. at 2034) Gary similarly characterized the purchase of
Riemann Holdings in this fashion: “The Loewen Group came down from Canada and took over
the Riemanns . .. " (Tr. at 203 9) On redirect, after Gary asked O’Keefe “who owrned Riemann
Holdings,” O’Keefe answered, “The Loewen Group out of Canada.” (Tr. at 23 52) O’Keefe
described the start of negotiations with Loewen: “[W]e traveled to Canada . . . to see if we
couldn’t work out something with the Loewen people, because there’s room for everybody to live
and work in Mississippi . . . ." (Tr. at 2043)

76.  To reiterate Loewen's Canadian nationality, Gary asked O’Keefe the following
consecutive questions: “Now, obviously, you didn’t reach a settlement agreement when you went
up to Canada; is that correct?” “How many times did you go to Canada?”_ “Now, when you went
to Canada, did you go there to try to resolve this matter? (Tr. at 2047) A short while later,

Gary asked O’Keefe, yet again, “Now, you didn’t resolve the issue or settle the Wright &
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Ferguson matter in Canada; is that correct?” (Tr. at 2048) Two questions later, Gary said again,
“Now, . .. you didn’t resolve it in Canada.” (Tr. at 2049) O’Keefe answered: “Ray Loewen
called me and wanted me to come back up to Canada . . . and [ said, ‘No, . . . I've already gone to
Canada at substantial expense to myself . . . "™ (Tr. at 2050) Later in O’Keefe's testimony, Gary
asked, “[T]hrough any efforts of your own . . . did you ever purport to go to Canada and get with
Ray Loewen to sell out the business on the Coast?” (Tr. at 2108)

77.  Gary also prompted O’Keefe to explain how his business was family-run,
contrasting that with Loewen’s larger size:

MR. GARY: Now, let’s g0 back a little bit. Let’s talk about Jerry O’Keefe. How

did you learn the funeral home business?

MR. O’KEEFE: Well, Ikind of grew up in the business. Of course, you start

learning by unfolding chairs and carrying the flowers around, and I was about 10

or 11, 12 years old and just going along and doing what had to be done . . . .

MR. GARY: So you worked with your father?

MR. O’KEEFE: Yes, sir.

MR. GARY: And what about your sons?

MR. O’KEEFE: Well, my son, Jeff, who’s over here, is — he’s really the fifth

generation in this business.

MR. GARY: Raise your hand, Jeff.

(Tr. at 1999-2000) O’Keefe went on to say that his funeral homes have “been in the family so
many years, and we're proud to see that, really.” (Tr. at 2000)

78.  Gary then turned to the irrelevant theme of Mr. Loewen’s personal wealth.
Irutially, Gary asked O’Keefe “what type of person was Ray Loewen,” adding parenthetically that
“it’s been said that most people don’t get a chance to talk to him or he is a big man.” (Tr. at
2047-48) Although Loewen’s counsel successfully objected to this gratuitous remark, the jury
nonetheless heard it, and Judge Graves gave no cautionary instruction about it. Gary then asked

O’Keefe whether he had “g[otten] a chance to observe” Mr. Loewen. O’Keefe answered “Oh,

yes, yes, we — he took us out on his yacht, and I believe his company pays him about a million
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dollars a year to keep that yacht up and helicopter and other amenities that he’s able to use.” (Tr.
at 2048) Gary prompted, “Did you observe him having people cater to him?” O’Keefe answered,
“Oh, yes, yes, we was [sic] served dinner on the yacht that night, and we had a young lady there

who was helping mix the drinks and serving, and she took occasion to light his cigar when he

needed his cigar lit.” (Tr. at 2048)

e David Riemann

79.  Loewen called David Riemann to address the transaction between Riemann
Holdings and Loewen. (Tr. at 2674)

80. On cross-examination, another of O’Keefe’s counsel, Lorenzo Wil]iams,

repeatedly called attention to Loewen’s Canadian nationality. Williams asked, “Riemann Holdings
is owned by Loewen Group and Ray Loewen out of Vancouver, Canada; is that correct”” (Tr. at
2851-32) Williams then asked Riemann: “You didn’t see the [1991] agreement until you had to
o up to Vancouver, Canada, to discuss this; is that correct?” (Tr. at 2838) Williams’ next
éuestion was, “[Y]our partners.and shareholder, Ray Loewen and The Loewen Group, signed
away your rights under this agreement that prompted you to have to go to Vancouver,
Canada . . . | is that correct?” (Tr. at 2833) Williams asked Riemann: “[Y]Jou was [sic]
corpplaining to Ray Loewen that the Wrights was [sic] able to avoid discussing their problem with
the regional manager and had a direct line to Canada, were you not?” (Tr. at 2894) Williams
asked whether Riemann was “getting too many direct orders from Canada” or “getting too much
interference from Canada.” (Tr. at 2895) Williams repeated, “[M]y question become(s] did you
not say that there is too much direct orders coming from Canada, yes or no, sir?” (Tr. at 2896)

81.  Continuing to emphasize Loewen’s nationality, Williams then asked Riemann

about his meeting with Loewen after the 1991 Agreement between Loewen and O’Keefe: “When
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you went to Canada after you found out about this agreement . .. ." (Tr. at 2913) Williams
repeated the meeting’s location four more times: “Sir, do you remember after you went to
Vancouver, Canada, you talked about this letter from [the Riemanns] to John Turner; is that
correct?” ("fr. at 2918) “You ... went to Vancouver: is that correct? (Tr. at 2918) “[TIhe
truth is when you got back from Vancouver . . . You. .. came back to attempt to sabotage this
agreement; is that correct?” (Tr. at 2922) “Did you have any participation or negotiation after
you got back with your veto vote from Vancbuvcr, Canada?” (Tr. at 2923) Williams later
continued: “You weren't a happy camper when you went up to Vancouver to discuss this
contract with Ray Loewen, were you?” (Tr. at 2922-23)
f. Kenny Ross

82.  Loewen called Kenny Ross, an owner, former director, and consultant to several
of O'Keefe’s Gulf National entities. (Tr. at 233 7-38,3509) Ross had been involved in some
questionable investment decisions, which prompted the Mississippi Insurance Commissioner to
place Gulf National under administrative supervision. (Tr. at 527-29; 2339-49) On the stand,
Ross gave only his name, address, date of birth, and social security number. In response to all
other questions, Ross invoked the Fifth Amendment of the U S. Const.itution. (Tr. at 3531-35)
Under the Fifth Amendment, witnesses cannot be forced to testify if the testimony would
incriminate them.

g “The Race Card Has Been Played”

83. In an effort to respond to the racial focus of O’Keefe’s case-in-chief, Loewen
sought to amend its witness list to permit testimony by Dr. Edward Jones and Dr. Henry Lyons of
the National Baptist Convention, the largest and oldest black religious organization in the United

States. (Tr. at 3593, 4752) Judge Graves permitted Loewen to add Dr. Jones and Dr. Lyons to
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its witness list. In so doing, he freely acknowledged that, “on the plaintiffs’ side,” “the race card

has already been played™:

MR. GARY: [N]ow to bring Dr. Lyons in here from the National Black Baptist
Convention, what on God’s earth — they just signed a big contract with them, and
they wanted to show that they’re doing business with black people. Now we
haven’t claimed that they have discriminated against black people. I mean,
somewhere it’s got to stop, Your Honor.

JUDGE GRAVES: Well, I'm as sensitive to racial issues, Mr. Gary, as anyone,
believe me, but from the very first — well actually before the trial started, race
has been injected into this case, and nobody has shied away from raising it when
they thought it was to their advantage . . . . Ifthis were a case where nobody
raised it, and I had no reason to question why anybody had called certain witnesses
and raised character issues and demonstrated that we did business with black folks,
I mean, that's been happening on the plaintiffs’ side. Now, maybe there’s other -
motivation for doing it, but it certainly looked like in the vernacular of the day, the
race card has already been played . . .
MR. GARY: Right.

JUDGE GRAVES: So all | know is I know what's going on, and I know the jury
knows what’s going on, but it's going on. So if everybody wants to keep it going
on, the race card has been played, so everybody’s got one in their (inaudible)
apparently.

(Tr. at 3595-96) (emphases added)

84.  Judge Graves’ r.eference 10 “the race card” as “the vernacular of the day” was a
clear reference to the highly-publicized criminal trial of former football star O.J. Simpson, who
had been acquitted only nine days earlier, by a predominately black jury, of charges that he had
murdered his ex-wife and her companion. When the Simpson verdict came down, Simpson
attorney Robert Shapiro criticized his own colleagues’ strategy (in a widely quoted phrase) of
“deal[ing] the race card from the bottom of the deck.” See Simpson Lawyer Shapiro Says
Defense Overplayed Race, Reuters World Service, Oct. 3, 1995. Willie Gary himself has
continued to draw parallels between the O.J. Simpson case and the O’Keefe case. The Simpson
trial was frequently referred to by the popular media as “The Trial of the Century.” The title of

Willie Gary’s self-published excerpts from the O"Keefe trial gives a similar characterization to the
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O’Keefe trial: Winning Words: Willie E. Gary's Voir Dire, Opening Statement and C. losing
Argument in the Civil Trial of the Century (App. at A519).

85.  Judge Graves expressed no regret at having allowed Gary to play “the race card,”
thus forcing Loewen to defend against irrelevant and highly inflammatory charges of racial
prejudice. Judge Graves explained to Gary, “They [defendants] just want a few black folks, they
just want é few black folks on their side apparently.” (Tr. at 3596) Judge Graves urged Gary:
“Just enjoy |t It's a great day. We’ve got black folks. They want to bring black folks in.” (Tr.
at 3597) After Judge Graves asserted that “[e]verybody’s playing the race card,” Gary replied: “1

want a chance to do it. That’s all.” (Tr. at 3597)

86. . Only Reverend Jones ultimately testified. He explained how the National Baptist
Convention’s relationship with Loewen contributed to the “economic empowerment and
development” of the local black community. (Tr. at 4753-54)

h. Raymond Loewen

87 During his cross-examination of Mr. Loewen, Gary deepened the nationalistic
divide that he had earlier created between Mississippi and Canada. Gary asked Mr. Loewen about
sending John Turner “down to meet with Jerry O'Keefe in Mississippi.” (Tr. at 5117) Three
further questions also emphasized geography: “[A]re you claiming that John Tumer just came
down here on his own with no instructions from you?” “Sir, are you claiming that John Turner
just came — you sent him down then, right?” “Did [Turner] come down to Mississippi to talk to
Mr. O’Keefe about settlement of the lawsuit, yes or no?” (Tr. at 5118) Gary then asked about
Mr. Loewen himself: “[Y]ou didn’t set foot in the state of Mississippi one time to work out this

agreement that John Turner worked out with O’Keefe: is that correct?” (Tr. at 51 19) Towards
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the end of the examination, Gary repeated, “How many days did you spend in Mississippi trying
to make this deal close”” “Not a si_ngle one?” (Tr. at 5181)

88.  Gary reminded the jury that O’Keefe had traveled to Canada to discuss business
with Loewen: “[W]hen Mike Allred and Jerry O’Keefe came to Canada, do you remember that?”
(Tr. at 5147) Gary also stressed how the Riemanns “came to Canada, storm[ed] in [to] your
office, called you on the Carpet...." (Tr. at 5119) Gary repeated: “Dave Riemann, Bob
Riemann ar‘1d his daddy, they came all the way to Canada, right.” (Tr. at 5133)

89.  Gary’s questions about disagreements between the Riemanns and Loewen always
emphasized Loewen’s foreign nationality and geographic distance from Mississippi. C_iar}‘l asked
about whether Loewen had known about a particular issue “when they [the Riemanns] came to
Canada”™ (Tr. at s 122) Gary further asked whether Loewen had remembered a particular letter
from the Riemanns “before they came up to Canada knocking on your door?” (Tr. at 5128) Gary-
also asked, “[T]hen you agreed with him that your philosophy of bottoms up management was
not working in Mississippi with Dave Riemann and his family?” (Tr. at 5153)

90.  Gary criticized Mr. Loewen for not spending his time in Mississippi:

MR. GARY: Well, you spend most of your time up in Canada, don’t you?

MR. LOEWEN: I think the answer to that also is no, particularly this year.

MR. GARY: Well, how much time have you spent down here in Mississippi on

the firing line with people where the real action is going on within the company?

How many times have you been to Mississippi to work this year?

[The objection by Loewen’s counsel was sustained because the question was
argumentative ]

MR. GARY: How many times, then, but for this trial have you been to Mississippi
this year?

MR. LOEWEN: But for this trial, I have not been in Mississippi this year.
MR. GARY: Not one day but for this trial?
MR. LOEWEN: That’s what I said.

(Tr. at 5169)
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91.  Gary then raised the issue of “funeral home ownership, local versus foreign.” (Tr.

- at 5174) He accused Loewen of failing to publicize the “foreign ownership” of Riemann

Holdings: “Well, you know the difference between local ownership and foreign ownership, don’t
you?” “And you know that there are state laws in Mississippi that says that you can’t decejve
people about ownership as it relates to state versus local?” (Tr. at 5171) Gary also asked, “Of all
the funeral homes, Riemann Holdings in general, here in Mississippi, Dave Riemann owns what
percentage of it?” “And your group out of Canada owns how much?” (Tr. at 5175) Gary then
proceeded to re-read the Attorney General's letter to the Jury for a third time. (Tr. at 5174)

92. Gary also emphasized the irrelevant but inflammatory issue of Mr. Lg_ev_ven.’s
personal wealth. He began his cross-examination with an extended discussion about whether Mr.
Loewen’s boat was actually a “yacht.” He asked, “Do they [The Loewen Group directors) know
that you don’t know the difference between a boat and a yacht?” “Well, you can land a helicopter -
on your canoe, boat or yacht, which one? Can’t you land a helicopter on it?” (Tr. at 5106) “Can
you land a helicopter on your yacht?” (Tr. at 5106-07) Gary persisted: “Now, sir, so you knew
that it’s a yacht and not a boat . . . . You know it’s a yacht, don’t you? You’ve referred to it as a
yacht, haven’t you?” (Tr. at 5107) This sideshow continued for severgl more questions: “Either
it’s a boat or a yacht.” “Have you referred to it as a boat or yacht?” “Isit a yacht?” “] just need
to know was it a yacht?” (Tr. at 5108)

93.  Gary ended his cross-examination by focusing the jurors on the extent of Loewen’s
U.S. investments: “How much money have you all spent this year in buying up these — buying

out these class of people . . . their funeral homes and their businesses?” (Tr. at 5185)
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i. Earl Banks (Rebuttal)

94.  Onrebuttal, Gary sought to call two witnesses, Earl Banks and Hugh Parker, to
testify that i.oewen’s relationship with the National Baptist Convention did not benefit the
Convention. (Tr. at 5284-85, 5288) Ultimately, only Banks testified.

95.  Loewen’s counsel objected to Parker testifying. In overruling the objgctiqn, Judge

Graves once again acknowledged that O’Keefe and his counsel had introduced the issue of race

into the trial.

JUDGE GRAVES: That argument would mean something to me if, at the time
this trial started, we knew y’all were going to be trying to out African-American |

each other. We didn't know that. Y’all got in and they called all of your African-
Americans in and you want yours. o

MR. ROBERTSON [Loewen's counsel]: We didn’t start it, Your Honor.
JUDGE GRAVES: Oh, I know y’all didn’t start it. You're going to bring up the
rear, and it ain’t going too fast.

(Tr. at 5289)
4. Closing Arguments

96.  Gary began his closing argument by revisiting many of the themes struck in his
opening statement — nationality, race, and wealth. Gary first emphasized nationalism: “[Y]our
service on this case is higher than any honor that a citizen of this country can have, short of going
to war and dying for your country.” (Tr. at 5539) He described the American jury system as one
that O’Keefe “fought for and some died for.” (Tr. at 5540-41) Gary said Loewen “thought we'd
back down, and they [Loewen] didn’t know that this man .. he's a fighter . . . . He'll stand up
for America, and he has.” (Tr. at 5544)

97.  Gary repeated his U.S.-versus-Canada theme towards the end of his closing:
“{O’Keefe] fought, and some died for the laws of this nation, and they’re [referring to Loewen]

going to put him down for being American.” (Tr. at 5588) Regarding O’Keefe’s and Turner’s
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discussion about the 1991 agreement, Gary again drew attention to nationality and geographic
location by asking, “[W]hy did they [Loewen] send John Turner all the way from Canada down
here. Mr. O’Keefe had been up there, tried to settle that case, . . . and he came back minding his
own business, and Ray Loewen got on the phone . . . and they sent John Tumner down here. . . .
They sent John Turner down here because . _ . they wanted [O’Keefe] out of business . (Tr.
at 5546-47)

98. . Gary reminded the jury that many of O’Keefe’s witnesses were Mississippians.
(Tr. at 5576, 5578, 5580, 5589, 5591) Gary excused Bill Mendenhall, another of O’Keefe’s
witnesses, for residing in Whitfield, which is fifteen miles southeast of Jackson: “I-I_S.’s_the' one
that told you that he lived over at . . . Whitfield . . . . But he said it was because his wife works
over there. He wanted to make that clear. It was only because his wife worked over there.” (Tr.
at 5581-82) By contrast, Gary characterized Mr. Loewen as a foreign invader who “came to
town like gang busters, like gang busters. Ray came sweeping through, took over Wnght &
Ferguson....” (Tr. at 5548)

99.  Gary described business disagreements between Loewen and the Riemanns in
charged and nationalistic terms. For example, Gary said that “even a dog deserves a pat on the
back every now and then, and [Mike Riemann] couldn’t get it from those people out of Canada.”
(Tr. at 5549) According to Gary, while David Riem;nn “was down here on the firing line doing
the work, making the profits, Ray Loewen was up there spending the money.” (Tr. at 5570) To
discuss their differences, Gary continued, “Riemann had to 80 up there,” to Canada. (Tr. at 5570)

100.  Gary repeated Espy’s irrelevant testimony about the alleged unfair trade practices
of Canadian wheat farmers: “‘ was very bothered by certain actions which restricted Canadian

products into our markets because they tried to undervalue . . . . The Canadian wheat was
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underpriced. They would come in, flood our markets, our people would eat a lot of pasta, and
they would not buy American wheat. They would go for cheaper wheat which was underpriced
to take over the market, and then they would jack up the price, and that was not right, not
consistent with what I've done in my life, try to protect people, protect the American market '
(Tr. at 5587) Like the Canadian wheat farmers, Gary implied, Loewen would “come in” and
purchase a funeral home, and “‘[nJo sooner than they got it, they jacked up the pﬁces down here
in Mississippi.”” (Tr. at 5588)

101.  Gary also alleged that Loewen’s contract with the National Baptist Convention
hurt the black community: “This is money they’re [Loewen] going to get off 8.2 million A.ﬁ'ican-
Americans, a contract that was clearly without question unfair to those members, and you know
it.” (Tr. at 5541-42) Gary then ridiculed the contrary testimony by Reverend Jones: “Little Mr.
Jones, . . . it was like a little fish surrounded by sharks on that contract. Y’all see how bad it is.
IU's terrible. It is terrible. It is terrible for the peopie, and they took advantaée ofhim.. .  [IIf
they take just half of them [Convention members], they make 7.9 billion dollars off of the National
Baptist Convention, Baptist [Clonvention get 1 percent of this.” (Tr. at 5553-55) This $7.9
billion figure, although frequently referred to by Gary (Tr. at 5554-55, 5577-78, 5704, 5799), is
absurd on its face and was unsupported by the evidence. |

102, In summing up the damages for the jury, Gary requested over $105 million in
compensatory damages. (Tr. at 5713) Ofthat amount, $74,500,000 represented damages for
emotional distress, calculated at the rate of $50,000 per day since the alleged breach of the 1991
agreement. (App. at A731-32; Tr. at 5566, 5713-14)

103.  To conclude, Gary drew an analogy between Loewen’s competition with O’Keefe

and the Japanese bombing of Pearl Harbor- “[S]omething inside [Jerry O’Keefe] said . . . fight

37



on. [Loewen] lied to him, and 2 voice said fighton. ... [Wlhen they cheated him, a little voice
said fight on. . .. He’s a fighter. and he's fought them. You see, that little voice, . . _ it’s called
faith. .. . It’s called pride, in America. . .. It is called love, love for your country . . .. You see,
that little voice didn’t just start speaking in 1991 when we started this lawsuit. That voice started
back in 1941 on December 7th when our boys were bombed in the morning while they were
sleeping. It wasa Sunday morning, Sunday morning, caught them sleeping, got bombed, but on
December the 8th, early in the morning, Jeffy O’Keffe got out of his bed and found his way down
to the recruiters office. He was a just a young lad then, just 19 years of age, but he wanted to
fight for his country, and he fought, and he fought.” (Tr. at 5593-94)
S. The Initial Verdict

104, In all punitive damages cases, Mississippi law requires a bifurcated trial procedure.
At the ﬁrst stagc the jury determines liability and compensatory damages; then, at the second
stage, the jury considers under a different and higher standard of proof whether to award punitive.
damages. The jury cannot consider liability and punitive damages at the same time. Miss. Code
Ann. § 11-1-65(b)-(c).

105.  On November 1, 1995, the Jury returned a verdict for O’Keefe of $260,000,000.

In so doing, the jury assigned multiple damage awards for conduct that could have caused only

one indivisible harm:
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(Wright & Ferguson contracts) :
Breach of one or more of the Wright & Ferguson contracts: $31,200,000

Tortious interference with a Wright & Ferguson contract: $7.800.000
Tortious breach of a Wright & Ferguson contract: $23,400,000
Breach of covenants of good faith in a Wright & Ferguson contract: $15,600,000
(1991 Agreement)

Willful or malicious breach of the 1991 Agreement: $54,600,000
Tortious breach of the 1991 Agreement: $54,600,000
Breach of covenant of good faith in the 1991 Agreement: $36,400,000
State antimonopoly law: $18,200,000
Common law fraud: $18.200.000

Total: $260,000,000

(App. at A651-58)

106.  After the verdict was announced, the Jury foreman wrote Judge Gra.‘;es-a note
explaining that the $260 million “covers both loss [sic] damages (3100,000,000), and punitive
damages ($160,000,000). . . . The $260,000,000 was a ‘negotiated compromise’ between a low
of $100,000,000, and a high of $300.000.000. Total of loss damages and punitive damages.”
(App. at A659)

167. Loewen moved for a mustrial, arguing that the verdict was biased, excessive, and
contrary to the Court’s instructions. (Tr. at 573 8-39) Judge Graves denied Loewen’s motion
without discussion. (Tr. at 573 9) Based on the jury foreman’s note, and after refusing to poll the
jury as Loewen had requested, Judge Graves “reformed” the verdict to reflect $100 million in
compensatory damages and then continued with a punitive damages phase. (Tr. at 5742-44)

6. The Punitive Damages Phase

108.  The entire punitive damages hearing occurred on a single day, November 2, 1995.

Gary presented only two witnesses. who testified for “no more than 10, 15 minutes each.” about

the alleged net worth of Loewen. (Tr. at 5754)
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109.  Judge Graves informed the jury that he had “accepted” its $100 million award of
compensatory damages, but had not “accepted” its $160 million punitive damages award. (Tr. at
5753) The obvious implication was that a $160 million punitive damages award would be
inadequate.

110.  In his opening statement on punitive damages, Gary made a provincial appeal to
Mississippian and American interests: “Punitive damages, no doubt about it, it’s going to punish
them. And if you don’t do that, then you come short of your duty. It’s to stop wrongdoing. It’s
to deter wrongdoing. It's 1o make sure that this doesn’t happen to the citizens of Mississippi or
the citizens of this nation again.” (Tr. at 5755) Gary stated that Loewen *didn’t feel sorry for the
people up in Corinth,” another Mississippi town in which Loewen owned funeral homes, “when

they gouged them.” (Tr. at $756) Gary concluded by appealing directly to the jury’s passion:

";[M]ake a decision based on your heart.” (Tr. at $756)

111 O'Keefe’s chief punitive damages witness, Bernard Pettingill, testified that the net '
worth of Loewen was almost $3.2 billion. (Tr. at 5762-63) Pettigill acknowledged that the total
market capitalization of Loewer;, based on the then-current value of its shares, was less than S1.8
billion. (Tr. at 5762-64) However, Pettigill asserted that the market had failed to take into
consideration the “future value” of Loewen’s contract with the Nationa;] Baptist Convention, and
that this “future value” accounted for the difference between the market’s valuation of under $1 8
billion and his own valuation of almost $3.2 billion. (Tr. at 5762)

112, Loewen presented expert testimony that its entire net worth, as reflected in official
filings with the U.S. Securities and Exchange Commission, was between $600 and $700 million.
(Tr. at 5771.-72) Loewen’s expert further testified that Loewen’s market value was

approximately $1.7 billion. (Tr. at 5777)
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113. Gary began his closing argument on punitive damages by emphasizing Mr.
Loewen’s supposed arrogance for not being present in Mississippi: “Ray Loewen is not here
today. He’s not here, and I think that’s the ultimate arrogance, ultimate arrogance. He didn’t
even show up today. That’s the ultimate arrogance for him to think that he can do what he’s

doing to people like Jerry O’Keefe . . . and to the consumers of this state, and he can deal with it _

in this fashion . . . .” (Tr. at 5794-95) Gary further stated that “Ray come'sac.)wn here, he’s got
his yacht up there . . . .” (Tr. at 5801)

114 Focusing again on geography, Gary alleged that Loewen officials were “smiling
when they charge grieving families in Corinth, Mississippi.” (Tr. at 5796) Gary alsg iqvol'<ed
state provincialism in urging the jury to award O’Keefe a large sum of punitive damages: “You
can say that down here in Mississippi, we sent a message to Ray Loewen and his group that
you're not going to come down here, buy up these small family funeral homes, target . . . [those)
who are in disarray . . . " (Tr. at 5797)

115.  As he had done previously, Gary stressed the National Baptist Convention
contract, repeating his facially a'bsurd and factually unsupported charge that Loewen would make
“over [$]7.9 billion, that’s off of that one contract, and that’s just selling vaults.” (Tr. at 5799)
Gary further alleged, again without factual support, that Loewen discriminated against blacks in
selling related burial services: “You ain’t going to buy a vault and put it in your garage. You pay
for a vault, you’re going to want a burial plot. That’s not even included. That’s not even
included, members of the jury, and to add additional insult to injury, they locked the National
Baptist Convention in, and what they did is they said, ‘You can’t even come to our Sfuneral homes
Jor burial. We’ll sell you a vault, and that’s it.’ . . . They [Loewen] want to take the unimproved

cemetenies . . . black cemeteries . . . . [TThey want to take them, and he’s [Ray Loewen is] going
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to get them for nothing, and then resell them, and they’re going to make billions of dollars.
You’ve got to hit them now, and 1 billion dollars, members of the jury, will get their attention.”
(Tr. at 5799-5800) (emphasis added) There was, of course, no evidence whatsoever for the false
suggestion that Loewen-owned funeral homes would not welcome National Baptist Convention
members “for burial.”

116.  Gary concluded his closing argument on punitive damages with one final
geographic reference: “1 billion dollars, 1 billion dollars, ladies and gentlemen of the jury. You’ve
got to put your foot down, and you may not ever get this chance again. And you're not Just |
helping the people of Mississippi, but you're helping . . . families everywhere.” (Tré_at_58c'l9)

| 117.  On the afternoon of November 2, 1995, the jury returned a punitive damages
award of $400 million. (Tr. at 5810) The $500 million total verdict was far and away the largest
in Mississippi’s history, see Mississippi Economic Council, Populist Jurisprudence 7, 26-27
(1996); was 78% of Loewen’s entire net worth based on its June 30, 1995 financial statements
(App. at A736); and was over 100 times the value of either the Loewen insurance company or the
O’Keefe funeral homes that were the principal subjects of the underlying contractual dispute. The
$400 million punitive damages award was 50 times the size of the largest punitive damages award
ever reviewed by the Mississippi Supreme Court, and more than 200 times the size of the largest
punitive damages award ever upheld by the court. See Populist Jurisprudence, supra, at 7, 26-
27.

118.  After the verdict, the Jury foreman made a public statement that Ray Loewen
“‘was a rich, dumb Canadian politician who thought he could come down and pull the wool over
the eyes of a good ole Mississippi boy. It didn’t work.” N. Bermnstein, Brash Funeral Chain

Meets Its Match in Old South, New York Times, Jan. 27, 1996, at Al, A6.
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119.  Loewen filed three post-verdict motions to set aside or reduce the biased and
excessive verdict. (App. at A660) Judge Graves denied all motions orally (App. at A814, A816)
and entered judgment on the verdict.

7. The Appeal Bond And Coerced Settlement

120.  Mississippi law generally requires appellants to post a bond for 125% of the
judgment. Miss. R.'App. P. 8(a). However, Mississippi law also provides for reduction or
elimination of the bond requirement “for good cause shown ” Miss. R. App. P. 8(b). The
Mississippi Supreme Court promuigated the “good cause” rule in response to Henry v. First
National Bank of Clarksdale, 424 F. Supp. 633, 638-39 (N.D. Miss. 1976), aff'd, 395 F. 2d 291
(5th Cir. 1979) cert. denied, 444 U.S. 1074 (1980), in which the U.S. federal courts held that the
United States Constitution bars application of the full 125% bonding requirement in cases where
the cost of posting the bond “would effectively bankrupt” the party seeking to appeal (595 F.2d at -
305).

121, In this case, 125% of the Judgment was $625 million — virtually all of Loewen’s
net worth. (App. at A736) The’surety bond companies that Loewen contacted required 100%
collateral in the form of a $625 million letter of credit. (App. at A980, A994)

122, Loewen could not have financed a $625 million letter of credit through new debt.
Loewen already had approximately $736 million of outstanding debt, and takihg on 3625 million
in new debt would have drastically increased jts debt-equity ratio. That, in turn, would have
violated covenants that oewen had made to existing creditors, thus making the $736 rmlhon
mmedxately due and payable. (App. at A982-83) Indeed, industry analysts speculated that

“obligations related to the bond could trigger defaults on Loewen’s senior debt and bank credit
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lines.” B. Simon, Damages Award Puts Loewen in Jeopardy, Financial Times, Jan. 26, 1996, at
22. Loewen’s existing creditors refused to waive any of their covenants. (App. at A998, A1005)

123. The only other way for Loewen to finance a $625 million letter of credit was to
quickly sell new equity at “fire-sale” prices. (App. at A985-86) The cost to Loewen of pursuing
an appeal — including the bonding cost itself (assuming a bond was available), the cost of selling
equity at distress prices to finance the bond, and the added costs of continuing to finance TLGI’s
operations — was conservatively estimated at well over $200 million for the first two years alone.
(App. at A1145) Loewen could have recovered virtually none of these costs even if it had

completely prevailed on appeal.

124, On November 28, 1995, Loewen filed a motion to reduce the appeal bond to $125
million (i.e., 125% of the compensatory damages awarded by the jury). Loewen explained why it
could not feasibly obtain a $625 million bond. (App. at A827-28) To protect O'Keefe’s interest
as a judgment creditor, Loewen offered, while an appeal was pending, to (i) notify the court and
O’Keefe before conveying or encumbering any significant assets, (ji) notify the court and O’Keefe
before making any increased d;vidend payments, and (iii) provide O’K eefe with monthly financial
reports. (App. at A1025-26)

125.  On November 29, Judge Graves concluded that there »;ras not “good cause” for
any reduction in the $625 million appeal bond. Judge Graves asserted that, despite the
protections offered by Loewen, 7o reduced bond would adequately protect O’Keefe’s interests.
(App. at A1078) By contrast, the U.S. federal courts have concluded that, because punitive
damages are by definition a “windfall” to plaintiffs, defendants should not be required to post an
appeal bond for the punitive component of a potentially bankrupting judgment. Olympia

Equipment Leasing Co. v. Western Union T, elegraph Co., 786 F.2d 794, 796-97 (7th Cir. 1986);
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see also Trans World Airlines, Inc. v. Hughes. 314 F. Supp. 94, 96 (S.D.N.Y. 1970) (courts are
permitted to waive appeal bond “so that, in effect, the defendant’s right of appeal would not be
destroyed”).

126.  Loewen immediately sought review from the Mississippi Supreme Court. Despite
granting Loewen interim relief on November 30, 1995 (App. at A1082), and on December 19,
1995, the Mississippi Supreme Court ultimately concluded that there was no “good cause” for any
reduction in the appeal bond. (App. at Al 176) On January 24, 1996, over the dissent of two
Justices, that court ordered Loewen to post a $625 million bond, within seven days, in order to

pursue an appeal. (App. at A1176)

127. The Mississippi Supreme Court decision, which gave Loewen only one week to
come up with hundreds of millions of dollars in financing, effectively foreclosed Loewen’s appeal
rights. On January 29, 1996, rather than incur well over $200 million in costs in 1996 and 1997
alone to pursue an appeal bond that still might not be available, Loewen settled the O ‘Keefe
litigation, under extreme duress, for $175 million. Under the settlement, O’Keefe received $50
million in cash on January 31, 1996, 1.5 million Loewen shares on February 15, 1‘996, and annual
payments of $4 million for the next twenty years. C. Osterman, Loewen Escapes Bankruptcy with
Lawsuit Settlement, Reuters, Jan. 29, 1996. Although only 35% of the verdict and judgment, the
3175 million settlement was still 30 to 50 times greater than the total value of the principal
companies at issue in the underlying commercial dispute.

128.  The settlement between O’Keefe and Loewen did not and could not waive

Loewen’s right to pursue this claim against the United States.
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C. The Harms Suffered By Claimants/Investors

129.  The excessive verdict and coerced settlement caused various damages to Loewen,
including not only the $175 million settlement, but also (i) reduced opportunities for growth and
investment, (ii) harm to Loewen's business reputation, (iii) reduced credit ratings, (iv) increased
financing costs, and (v) other harms. Loewen suffered these harms beginning on November 1,
1995 and continuing to the present. Because of these immediate and continuing harms, the |
O 'Keefe litigation has, unfortunately, become the defining moment in Loewen'’s recent corporate
history.

130.  Several industry analysts have noted the grave impact of the excessive Yerd.ict and
coerced settlement on Loewen’s future business opportunities. In discussing the initial
$260,000,000 verdict, one analyst noted: “*It’s a tremendous amount of money. That would
seriously restrict their acquisition program, which in tumn fuels earnings growth. ™ C. Osterman,
Loewen Stock Plunges After Surprise Damage Ruling, Reuters, Nov. 2, 1995. That analyst
concluded that Loewen's “rapid growth {would] slow dramatically as a result of its legal troubles,
which are likely to drain ﬁnanc'ial resources and hurt the company’s reputation.” C, Osterman,
Loewen’s Woes Worsen with New Lawsuit, Reuters, Nov. 7, 1995.

131. The excessive verdict and coerced settlement harmed L'oewen’s business

reputation as well as its growth prospects. The Wall Street Journal explained:

The company’s ability to conduct its day-to-day business in the ultraconservative funeral-
services sector depends heavily on its reputation for straight-dealing, which already has

taken a beating because of publicity surrounding the jury verdict against the company. In
addition, its growth prospects hinge on its ability to continue acquiring funeral homes and

related assets in U.S. and Canada, where it has aggressively expanded its operations in
recent years.

T. Carlisle, Ruling May Force Loewen 10 Seek Bankruptcy Shelter. Wall St. J., Jan 25, 1996, at
BS.
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132, The excessive verdict and coerced settlement also adversely affected Loewen's
ability to obtain financing. For example, the O Keefe litigation prompted Standard and Poor’s to
revise Loewen’s credit rating from “positive” to “negative.” C. Osterman, Damage Award
Plunges Loewen into Legal Nighrmare, Reuters, Nov. §, 1995

133, Loewen’s financial vulnerability after the O Keefe litigation prompted an

attempted takeover in 1996, which Loewen spent substantial resources defending against. R.
Siklos, A4 Big Bump on Loewen Group's Long Winding Road, Financial Post, Sept. 16, 1997, J.
Schretner, Loewen Plays Catch- Up with a Vengance, The Financial Post (Toronto), June 13,
1997, at 24; C. Osterman, Funeral Mogul Loewen Fights Back, Reuters Financial §_§r\:ice; Jan.
26, 1997, G. Hassell, Talk of the Funeral Business, The Houston Chronicle, Oct. 26, 1996, at 1.

134, Loewen continues to suffer the effects of the excessive verdict and coerced
settlement. Industry analysts have concluded that Loewen’s present financial condition is directly .
traceable to the Mississippi litigation. B. Constantineau, Loewern Lagle Grounded for Good,
Analysts Fear: Company’s Woes Can Be T; raced Back to Mississippi Breach of Contract
Lawsuit, Analysts Say, Vancouver Sun, August 1, 1998, at H1; Siklos, supra; D. Francis,
Diamonds and Tourism 4re Today's Bargains, The Financial Post (Toronto), Oct. 15, 1998, at
25 1. Vardy, Canadian Funeral Companies Eye the Pickings at Loeweén, The Financial Post
(Toronto), Oct. 14, 1998 at 1.

135 Inluly 1998, Loewen's largest institutional investor called for the sale of the‘
company on the basis that it had failed to recover from the Mississippi lawsuit. Sell Loewen,

Institutional Shareholder Demands, Vancouver Sun, July 29, 1998.
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136.  The excessive verdict and coerced settlement also caused severe damage to
Raymond Loewen, including (i) decrease of value of his investment in TLGI and (11) harm to his
reputation.

137. The financial markets concluded that TLGI had suffered severe damage above and
beyond the $175 million settlement. When the $500 million verdict was announced, the price of
TLGI stock was “devastated.” W. Chow, Loewen Faces $500 Million US Payout: Mississippi
Court Orders Damages in Acquisition Suit: Loewen: News Stuns Investors, Vancouver Sun, Nov.
3, 1995, at D1. On Octaber 3 1, 1995, the day before the first verdict was announced, TLGI
closed at C$53%. After the settlement was announced, TLGI closed at C$39, a 27~_4% dr,op from
its value before the November | verdict. The total drop in market value was approximately US
$550 million.?

138.  Mr. Loewen’s reputation was gravely damaged by the O Keefe litigation, in which
he was repeatedly and unfairly derided as, for example, a “rich, dumb Canadian politician who
thought he could come down apd pull the wool over the eyes of a good ole Mississippi boy.” N,
Bernstein, Brash Funeral Chain Meets Its March in Old South, New York Times, Jan. 27, 1996,
at Al, A6.

IV.  NAFTA VIOLATIONS

The conduct of the O Keefe litigation violated NAFTA provisions barring discrimination

against foreign investors and their investments, NAFTA provisions requiring a minimum standard

? Charts illustrating the damage to Loewen’s market value caused by the O Keefe

verdict are attached as Exhibit E. The first chart shows Loewen’s Toronto Stock Exchange price
performance from July 1, 1995 through June 30, 1996. The second chart compares Loewen'’s

stock performance with Service Corporation International’s, an industry competitor, and with the
S&P 500, from January 1990 to the present.
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of treatment for investments of foreign investors, and NAFTA provisions barring uncompensated
or discriminatory expropriation of investments of foreign investors.

A. Discrimination (Articles 1102 and 1105)

139. The introduction of extensive anti-Canadian and pro-American testimony and
counsel comments during the O 'Keefe litigation violated Articles 1102 and 1105 of NAFTA.
This irrelevant and highly prejudicial testimony and commentary dominated the trial, inﬂamec_l the
passions of the jury, and produced the grossly excessive verdict and judgment. As Sir Robert
Jennings has concluded: “The transcript of the proceedings shows clearly and consistently that
the quite ruthless and blatant working up of both racial and nationalistic prejudice”_ya_s “t'he
weapon by which counsel for the plaintiffs was able to bring about the bizarre verdict of the jury”
Jennings Op. at 4; see also id. at 12 (“both the Judge and counsel knew perfectly well that counsel
was intentionally stirring up racial and nationalistic bias against Canada and Canadians™); Neely
Affid. at 6 (“During the course of the O Keefe v. Loewen trial, the Plaintiffs’ lawyers reiterated
three themes that had the effect _of inflaming the passions of the jury, namely race, wealth, and
many of the defendants’ Canadian citizenship.”).

140. By its terms, Article 1102 of NAFTA requires the United States and its states to
accord Canadian investors and their investments treatment no less favo.rable than the treatment
accorded to similarly situated United States investors and their investments. In pertinent part,

Article 1102 provides:

1. Each Party shall accord to investors of another Party treatment no less
favorable than that it accords, in like circumstances, to its own investors with
respect to the establishment, acquisition, expansion, management, conduct,
operation, and sale or other disposition of investments.

2. Each Party shall accord to investments of investors of another Party

treatment no less favorable than that it accords, in like circumstances, to
investments of its own investors with respect to the establishment, acquisition,
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expansion, management, conduct, operation, and sale or other disposition of
investments,

-

3. The treatment accorded by a Party under paragraphs 1 and 2 means, with

TESPECT 10 a state or province, treatment no less favorable than the most favorable

treatment accorded, in like circumstances, by that state or province to investors,

and to investments of investors, of the Party of which it forms a part.

In being subjected to extensive, irrelevant, and highly prejudicial comments about its nationality,
Loewen was treated less favorably than similarly situated United States investors and their
investments.

141, The introduction of anti-Canadian evidence and comments during the O 'Keefe
litigation also violated Article 1105 of NAFTA, which provides in pertinent part that “[e]a'ch
Party shall accord to investments of investors of another Party treatment in accordance with
international law.” Under international law, an alien is entitled to an impartial trial untainted by
invidious discrimination. See, e.g.. Restatement (Second) of Foreign Relations Law of the United -
States § 181 (1965); A. Freeman, The International Responsibility of States Jor Denial of Justice,
267, 268, 549, 557 (1970); E. Borchard, The Diplomatic Protection of Citizens Abroad 334
(1916); S. Verosta, Denial of Jusn’ce, in 1 Encyclopedia of Public International Law 1007, 1008
(1992); 8 M. Whiteman, Digest of International Law 407, 722, 724, 725 (1967); 5 G.
Hackworth, Digest of International Law 527 (1943).

142, Alegal proceeding violates international law if it includes irrelevant and prejudicial
remarks about the nationality of an alien. For example, the Cuban trial of an American violated
international law in part because it was conducted “with long political harangues and a ‘Roman
Circus Atmosphere.” Jn the Matter of Jennie M. Fuller (U S. v. Cuba), 1971 Foreign Claims

Settlement Commission of the United States — Annual Report to the Congress 53, 58-59. In

Fuller, the United States successfully argued that “long political harangues bearing no relation to
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the facts in the case” and the creation of “an atmosphere of political diatribe™ are “wholly
improper and prejudicial " Letter from U S, Department of State to Cuban F oreign Minisfry of
11/11/60, quoted in 8 M. Whiteman, supra, at 720. Similarly, a Panamanian trial violated
international law because the Panamanian government “denounced” the United States during the
trial and “improperly went out of [its] way to excite hostility” against the American defendant.
Solomon v. Panama (U.S. v. Pan /.6 R1AA 370,373 ( 1933). In awarding damages to the
defendant, the United States-Panama Claims Commission concluded that the trial had been
improperly “influenced by strong popular feelings” and strong “local sentiment ” See id.

143, As explained in detail above, irrelevant and discriminatory remarks ig_\fec_:teci the
entire trial in this case, including Gary’s initial description of O’Keefe as “one of your own”
during voir dire (App. at A328), Gary's opening statement that O’Keefe was a “fighter” for “our
country” and an “American hero” (Tr. at 50, 54); Gary's opening statement that Loewen had
“descended on the State of Mississippi™ (Tr. at 58), Espy’s entirely irrelevant testimony about the
allegedly unfair trade practices of Canadian wheat farmers (Tr. at 1101-02); Gary’s closing
statement that O’Keefe would stand up for America, and he has” (Tr. at 5544); and Gary’s
Outrageous analogy between Loewen'’s competition against O’Keefe and the Japanese bombing of
Pearl Harbor (Tr. at 5593-94). The impact of these xenophobic appeais was reflected in the
grossly excessive verdict and in the jury foreman’s public statement that Ray Loewen ““was a
rich, dumb Canadian politician who thought he could come down and pull the wool over the eyes
of a good ole Mississippi boy.™ N. Bemstem, Brash Funeral Chain Meets Its Match in Old
South New York Times, Jan. 27,1996, at A1, A6. The trial court’s invidious discrimination

severely damaged Loewen when the verdict was rendered and when the Mississippi Supreme

Court refused to reduce the appeal bond.
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B. Minimum Standard Of Treatment (Article 1105)

144, Even apart from its rank anti-Canadian bias, the O Keefe litigation failed to satisfy
the “minimum standard of treatment” to which all investments of Canadian investors are entitled
under Article 1105 of NAFTA. Article 1105 requires treatment “in accordance with international
law. including fair and equitable treatment.” That requirement was violated in three different
ways.

L Substantive Denial of Justice

145 Under settled pninciples, an egregiously wrong judicial judgment violates
international law and s sometimes described as a substantive “denial of justice.” .Sle_t_a, _e.g.l, Rihani
Claim, Decision 27-C, American Mexican Claims Report, 254, 257 (1948) (“clear and notorious
injustice” violates international law, thus, “international arbitral tribunal” may “put aside a national
decision presented before it” and “scrutinize its grounds of fact and law”); The Texas Company
Claim, Decision 32-B, American Mexican Claims Report, 142, 143 (1948) (“palpable injustice in
the administration of law” violates international law); Harvard Research in International Law, The
Law of Responsibility of S Iate-s Jor Damage Done in Their T erritory to the Person or Property of
Foreigners, Article 9, 23 Am. J. Int’] L. 133 (Special Supp. 1929) (hereinafter “1929 Draft
Convention”) (“manifestly unjust Judgment” violates international law.); A. Adede, 4 Fresh Look
at the Meaning of the Doctrine of Denial of Justice Under International Law, XIV Can. YB.
In’I L. 73, 91 (1976) (“denial of justice” includes “unjust decisions”); E. Borchard, The
Diplomatic Protection of Citizens Abroad 340 (1916) (“grossly unfair or notoriously unjust

decision” violates international law).

146.  The United States repeatedly has espoused the view that manifestly unjust judicial

decisions violate international law. In the Denham Claim (U.S. v. Pan. 1933), Hunt’s Report
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491, 500 (1934), the United States argued that “‘denial of justice’ . . . has come . . . to
comprehend all acts of governmental authorities, legislative, executive, and judicial, which result
in the failure of parties concerned to receive substantial justice at the hands of such governmental
agencies after due efforts have been exerted in the pursuit of their rights” (empbhasis shifted).

Thus, the United States concluded, “a nation is responsible for the manifestly unjust decisions of

its courts.” Jd. at 506. On another-occasion, the U.S. Secretary of State wrote that judicial
decisions violate international law “when palpable injustice had been done, or a manifest violation
had been committed of the rules and forms of proceeding.” Letter from Mr. Forsyth, Sec. of
State, to Mr. Welsh, Mar. 14, 183 S, in 6 Moore’s International Law Digest 636 (1 906). |

147.  Incivil cases, judicial decisions have often been held to violate international law.
In the Rihani Claim, for example, an international commission reviewed a decision by the
Mexican Supreme Court and found it “to be such a gross and wrongful error as to constitute a
denial of justice.” Decision 27-C, American Mexican Claims Report, at 257. Similarly, in
Bronner v. Mexico (U.S. v. Mex. 1874), an international umpire awarded compensation to a
claimant whose goods had been confiscated by Mexican customs authorities. See 3 Moore's Int’]
Arbitration 3134. Although a Mexican court had concluded that the confiscation was
permissible, the umpire found that decision to be “so unfair as to amount to a denial of justice.”
Id. Inthe Burt Case (U.S. v. Gt. Brit. 1923), Nielsen’s Report 588 (1926), an internatianal
tribunal disagreed with the result of a property adjudication by the Fiji Islands’ Board of Land
Commissioners, and thus ordered that the claimant receive just compensation. Jd. at 596-97.

148.  In the criminal context as well, courts violate international law when they impose
punishment disproportionate to the offense. Thus, courts violate international law when they

impose unreasonably harsh sentences on aliens, see, e.g., Quintanilia Claim (U.S. v. Mex. 1926),
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Opinions of the Commissioners 136, 138 (1927). Dyches Claim (U.S. v. Mex.), Optnions of the
Commissioners 193, 197 (1929); A. Freeman, Denial of Justice at 196-214, or when they impose
unreasonably lenient sentences on citizens who commit crimes against aliens, see, e.g.. Kennedy
Claim (U.S. v. Mex.), Opinions of the Commissioners 289, 292 (1927); Morton Claim (US.v.
Mex.), Opinions of the Commissioners 151, 160 (1929). Citing these principles in Densam, a
civil case, the United States itself espoused the position that a judicial judgment disproportionate
to the underlying offense is a denial of justice and a violation of international law. See Denham,
Hunt’s Report, at 506.

149.  International law does not distinguish between judgments rendered after b;nch
trials and those rendered after Jury trials. Either kind of judgment may deny justice: “to maintain
that a state may be held responsible for a manifestly unjust judgment of a court means little unless
it includes also the verdict of a jury when it is equally unjust.” J. Gamner, International
Responsibility of States Jor Judgments of Courts and Verdicts of Juries Amounting 10 Deniql of
Justice, [1929] Brit. Y.B. Int'l L. 181, 185. Judges and Juries “are inseparable parts of the
judicial organ, and for the act of either when it constitutes a denjal of justice the [S}rate, it would
seem. should be equally responsible.” /d; see also A. Frceman,‘Dem'al of Justice, supra, at 363
(finding “no ground for distinguishing” jury verdict “from other cases in which the Judgment of a
court is impugnable”).

150.  Under international law, large awards of punitive damages are suspect. Most
countries do not recognize punitive damages at all. See, e.g., Brand, Punitive Damages and the
Recogmition of Judgments, NILR 143, 165, 168 at n.150 (1996) (Germany); Kojima,

C ooperétion in International Procedural C, onflicts: Prospects and Benefits, 57 Law & Contemp.

Probs. 59, 64 (1994) (Japan); A. Cortese & K. Blaner, Civil Justice Reform in America: A
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Question of Parity with Qur International Rivais, 13 U. Penn. J. of Int’] Bus. L. 52(1992) (“The
entire concept of using the civil law, as opposed to the criminal law, to punish a litigant simply
does not exist outside the United States.”). Even countries that permit punitive damages in some
circumstances disdain the frequency and size of awards in the United States. See, eg. R
Kreindler & J. Holdsworth, Transnarional Litigation: A Practitioner’s Guide at CAN-82 (1997)
(Canada would not enforce “[a]wards of punitive damages on the scale seen in some American
Junisdictions”); F. Juenger, 4 Hague Judgments Convémion?, 24 Brooklyn. J. Int’I L. 111, 113
(1998) (proposed treaty for recognition of Judgments failed because British “were leery of
excessive American jury verdicts and punitive damages awards”). Although the domqstit; law of
any individual country is not controlling, these standards are collectively significant because
international law “may be ascertained - by the general usage and practice of nations.” United
States v. Smith, 5 Wheat. (18 U.S)) 153, 160-61 (1820); see Filartiga v. Pena-Irala, 630 F.2d
876, 880 (2d Cir. 1980).

151. . The $400 million punitive damages award at issue here is grossly excessive and
unjust, and therefore violates ir;temational law, under any conceivably applicable standard. As
explained in detail above, that award was 50 times the size of the largest punitive damages award
ever considered by the Mississippi Supreme Court; more than 200 time's the largest punitive
damages award ever affirmed by that court; 16 times the size of the economic damages (including
consequential damages) allegedly suffered by O’Keefe; more than 80 times the entire net worth of
the principal companies at issue in the underlying business transaction; and 63% of Loewen’s

entire net worth.

152. Large awards for emotional distress are equally suspect under international law. In

contrast to the United States tort system, which permits subjective awards for pain and suffering
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that are disproportionate to the plaintiff's physical or economic damages, see, e.g., W.P. Keeton,
et al, Prosser and Keeton on Torts § 54, at 359-61 (Sth ed. 1984), almost all other coﬁntn’es
require tort damages to be proportionate to physical or economic damages. See, e.g., Re the
Enforcement of a U.S. Judgment, 3 Int'] Litig. Proc. 430, 437-38 (1992) (German court refuses
to recognize U.S. award for pain and suffering); Baird v. Bell Helicopter Textron, 491 F. Supp.
1129, 1149 (N.D. Tex. 1980) (“However similar the laws of Texas and Canada may be with
regard to compensatory damages, they are widely divergent in the areas of compensation for pain
and suffering.”). As explained above, the gcnerally prevailing municipal legal standards shed light
on the appropriate international-law standard. See Smith, 5 Wheat. (18 U.S. ) at 160-61.

153.  The jury award of approximately $75 million in emotional damages was grossly
excessive and unjust, and therefore violated international law, under any conceivably applicable
standard. As explained above, those damages — calculated at the absurdly inflated rate of
$50,000 per day, even though the underlying alleged injuries were purely economic in nature —
were three times the size of the economic damages (including consequential damages) allegedly
suﬁ'ered by O'Keefe.

154, The economic damages awarded by the O Keefe jury were grossly excessive.
Even in the United States (as elsewhere), it is well-settled that conseql.;entia! damages should not
be awarded in contract cases unless they are foreseeable. See, e.g., Restatement (Second) of
Contracts § 244 cmt. a (1977); Hadley v. Baxendale, 9 Ex. 341, 156 Eng. Rep. 145 (1854). In
this case, the vast bulk of the economic damages claimed and awarded were consequential
damages allegedly flowing from the administrative supervision of Guif National. Under any

reasonable standard of foreseeability, those damages should not have been recoverable.
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155.  Intotal, the jury awarded O’Keefe $500 million in a case where the underlying
dispute involved the exchange of two funeral homes worth approximately $2.5 million for one
insurance company worth approximately $4 million. In the words of Sir Robert Jennings, the
amount of this award, and the resulting judgment, is “bizarre” (Jennings Op. at 4), “outrageous”
(id at 8), “astonishing” (id. at 13), and “so bizarrely disproportionate as to almost defy belief”
(id). If the judgment against Loewen in the O Keefe litigation was not a denial of justice, then
no civil judgment is or could be.

2 Procedural Denial of Justice

156. A state also violates international law, and commits what is sometimes _des'cribcd as
a procedural “denial of justice,” when it permits an “improper administration of civil and criminal
Justice as regards an alien, including denial of access to courts, [and] inadequate procedures.”
Adede, supra, at 91, or when it imposes “unwarranted delay or obstruction of access to courts,
gross deficiency in the administration of judicial or remedial process, [or] failure to provide those -
guaranties which are generally considered indispensable to the proper administration of Justice”
1929 Draft Convention Art. 9 See, e.g., Idler v. Venezuela (U.S. v. Venez. 1885), 4 Moore s
Int'l Arbitrations 3491 (1898). Brown Case (U.S. v. Gt. Brit. 1923), Nielsen’s Report 187
(1926); Barcelona Traction (Belg. v. Spain), 46 1L R. 288, 318 (1976) (separate opinion of J.
Tanaka), Restatement (Third) of Foreign Relations Law of the United States § 711 cmt. a (1987);
E. Borchard, The Diplomatic Protection of Citizens Abroad 334-37 (191 5).

157.  The Mississippi trial court committed procedural dem'a]s of justice by allowing
O’Keefe’s lawyers to repeatedly elicit irrelevant and highly prejudicial testimony, and to make
irrelevant and highly prejudicial comments, about the nationality, race, and class of the principal

parties in the litigation. As explained at length above, that testimony and those comments
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pervaded the entire trial, inflamed the Jury against Loewen, and produced the ultimate excessive
verdict and judgment.

158.  The trial court and the Mississippi Supreme Court also committed procedural
denials of justice by requiring Loewen to post 2 $625 million bond in order to pursue its appeal.
As explained in detail above, this arbitrary application of the appeal bond rule effectively
foreclosed Loewen’s right of “access,” 1929 Draft Convention Art. 9, to the Mississippi éppellate
courts. The Mississippi courts thus effectively compelled Loewen to pay a coerced and excessive
$175 million settlement. In so doing, the courts not only solidified the damage flowing from the
biased trial and excessive verdict, but committed independent procedural denials of justice as well.

3. Denial of “Fair and Equitable Treatment”

159.  The same actions that constituted substantive and procedural denials of justice
under international law also constituted denials of “fair and equitable treatment” within the
meaning of Article 1105 of NAFTA.

160.  The “fair and equitable treatment” standard set forth in Article 1105, which is
drawn from several United States Bilateral Investment Treaties, including the Model United
States BIT, goes “far beyond” the minimum protections afforded to forengn nvestors under
international law. See F.A. Mann, British Treaties for the Promotion and Protection of
Investments, 52 Brit. Y.B. Int’l L. 241-244 (1981) (“fair and equitable treatment” standard “is a
much wider conception” and goes “much further” in protecting foreign investments); K.
Vandevelde, United States Investment T, reaties: Policy and Practice 2, 76 (1992) (“fair and
equitable treatment” is an “additional” standard that provides “a baseline of protection” even
where other international law protections are inapplicable); Caudgeon, United States Bilateral

Investment Treaties, 4 Int’] Tax & Bus. Law. 105, 125 (1986) (concept of fairmess and equity
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serves as a guide to interpreting and applying treaty provisions “in a manner most favorabie to the
investor”) .

161.  For the same reasons that the Meississippi courts denied justice to Loewen, they
also failed to provide Loewen with “fair and equitable treatment.” Indeed, even if the O ‘Keefe

litigation did not rise to the level of 2 “denial of justice” under international law, it would

nonetheless violate the “much wider” protection afforded under the “fair and equitable treatment”

standard.
C. Expropriation (Article 11 10)

162.  The excessive verdict, denial of appeal, and coerced settiement were tantamount to
an uncompensated expropriation in violation of Article 1110 of NAFTA.

163.  Article 1110(1) of NAFTA states:

No Party may directly or indirectly nationalize or expropriate an investment of an investor of .
another Party in its territory or 1ake a measure tantamount to nationalization or expropriation
of such an investment (“expropriation™), except:

(a) for a public purpose;

(b) on a non-discriminatory basis;

(c) in accordance with due process of law and Article 1105(1); and

(d)  on payment of compensation in accordance with paragraphs 2 through 6 [of
this Article).

164.  Under settled international law, an expropriation occurs where government action
interferes with an alien’s use or enjoyment of property. See, e.g., Tippetts, Abbert, McCarthy,
Stratton v. Iran, 6 Iran-U S. C.TR. 219, 225 (1984); Starrett Housing Corp. v. Iran, 4 Iran-U S,
C.T.R 122,154,172 (1983); Restatemen: (Third) Foreign Relations {.aw of the United
States § 712, cmt. g ( 1987); L. Sohn & RR. Baxter, Responsibility of States Jor Injuries to the

Economic Interests of Aliens, 55 Am. J. Int’l L. 545, 553 (1961) (hereinafter “1961 Draft

Convention™).
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165.  Expropriation can occur where the State jtself acquires nothing of value, but “at
least has been the instrument of redistribution ” A. Mouri, The International Law of
Expropriation as Reflected in the Work of the Iran-U.S. Claims Tribunal 66 (1994). See, e.g.,
Poehlmann v. Spinnerei AG,3 U S. Ct. Rest. App. 701, 702-04, 710 (1952); G. Aldrich, The
Jurisprudence of the Iran-United States Claims T; ribunal 188 (1996); Tippetts, 6 Iran-U.S.

C. TR at225.

166.  The United States itself has loné recognized that expropriation covers “a multitude
of activities having the effect of infringing property rights.” Statement of the President, U S.
Government Policy on International Investment (Sept. 9, 1983), reported in [ 1981;8__8]_2 '
Cumulative Digest of U.S. Practice in International Law, 2304, 2305; see also 8 M. Whiteman,
Digest of International Law 1007 (1967), Corn Products Refining Company Claim, 1955 Int’| L.
Rep. 333, 334.

167.  The excessive verdict, denial of Loewen’s appeal rights, and coerced settlement
violated Article 1110 for several reasons, First, these measures had the effect of severely
infringing and interfering with Loewen’s property rights, and thus were tantamount to
expropniation. Second, Mississippi has no “public purpose” for providing such huge private
windfalls to O’Keefe, as required by Article 1110(1)(a). Third, as expiained above, the verdict
and coerced settiement were the product of anti-Canadian discrimination, and thus not imposed
“on a non-discriminatory basis” under Article 1110(1)(b). Fourth, for reasons explained above,
the verdict, denial of appeal, and coerced settlement satisfied neither Article 1105(1) nor the
alternative “due process” requirement under Article 1110( 1)(c). Fifth, Loewen has not been

compensated either for the coerced settlement or for the further harms it has suffered as a result

of the O 'Keefe litigation.
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V. LIABILITY OF THE UNITED STATES

168.  For two separate reasons, the United States is liable under NAFTA for the actions
of the State of Mississippi.

169.  First, under Article 105 of NAFTA, the United States is absolutely responsible for
any NAFTA breaches committed by the State of Mississippi and its judiciary. Article 105 by its

terms provides:

The Parties shall ensure that al] necessary measures are taken in order to
give effect to the provisions of this Agreement, including their observance,

except as otherwise provided in this Agreement, by state and provincial
governments.

According to the U.S. Statement of Administrative Action on NAFT A, Article 105 makes clear
that “no country can avoid its commitments under the Agreement by claiminé that the measure in
question is a matter of state or provincial jurisdiction.” H.R. Doc. 103-159, 103d Cong., 1st
Sess,v. 2, at5( 1993). Moreover, according to the United States Trade Representative, “Aniéle‘ “
105 . .. mean(s] that the federal government will be held accountable if it cannot secure state or
provincial compliance with NAFTA obligations.” Letter from Michael Kantor to Hon. Henry A.
Waxman, Chairman, Subcomm. on Health and the Environment of 9/7/93, reprinted in 1993
US.C.C.AN. 2858, 2862.

170.  Article 105 merely codified an established principle of international law-

The attribution to a federal State of the acts of organs of its component
states, in cases where such acts enter into consideration at the international
level as a source of responsibility, is also a firmly established principle . . .
even in regard to situations in which internal law does not provide the

federal States with means of compelling the organs of component states to
fulfil international obligations.
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(1971)2 Y.B. Int'I L. Comm 'n 25 7. see aiso 1. Brownlie, System of the Law of Nations: State
Responsibility, Part ], at 14) (1983) (“It is well settled that a state cannot Plead the principles of
municipal law, including its constitution, in answer to an international claim.”),

171. The United States for decades has recognized that it is responsible, under
international law, for the misconduct of its states. In the De Galvan Claim (US. v. Mex)),
Opinions of the Commissioners 408 (1927), where the United States was held liable for the
misconduct of Texas officials, the State Department explicitly refused to defend on the ground
that the acts at issue were those of state officials. See Political Subdivisions, 5 Hackworth Digest
§ 527, at 593, 595 (1943). The State Department acknowledged that, in its own dg_a_lix_igs 'with
nations with other federal Systems, “we have invariably insisted on the liability of the Federal
Government although the failure . . . was chargeable to the officials of one of the constituent
states or provinces.” /d. at 594

172, Second, Article 1105 requires the United States to provide “full protection and
security” to the investments of Canadian investors. The “full protection and security” standard
codifies the settled principle that a state is responsible, under international law, for its failure to
exercise due diligence to prevent harms to an alien caused by third parties. See, e.g., Restatement
(Second) Foreign Relations Law of the United Siates § 183(b)(ii) (1 995); Restatement (Third)
Foreign Relations Law of the United States § 711(b), cmt. e (1 987);, 1929 Draft Convention Arts.
10&11; 1. Brownlie, Supra, at 161; 8 M. Whiteman, supra at 817-18; L. Henkin et al,
International Law: Cases and Materials 717 (3d ed. 1993). In the Youmans Claim, for example,
Mexico was held liable for its failure to protect three American citizens from a mob. Youmans

Claim (U.S. v. Mex. 1926), Opinions of the Commissioners 150 (1927). Similarly, in the
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Chapman Claim (U.S. v. Mex), 4 R1.A A. 632 (1930), Mexico was held liable for its failure to
prevent the shooting of an American.

173. The United States has long respected this principle. For example, the United
States paid Italy an indemnity when a New Orleans mob lynched eleven Italian citizens. See 6
Moore, supra, at 837-41. The United States’ official statement observed that although the injury-
“‘was not inflicted directly by the United States, the President nevertheless feels that it is the
solemn duty, as well as the great pleasure, of the National Government fo pay a satisfactory
indemnity.”” /d. at 840,

174, Just as the United States acknowledged responsibility for its failure 10 Rrev'em a
lynching in New Orleans, it should also be held responsible, under the “full protection and |

security” provision of Article 1105, for its failure to prevent the gross injustice that Loewen

suffered in Mississippi.
VL.  CAUSES OF ACTION

175. The causes of action in this case arise under Chapter 11 of NAFTA. Section A of
Chapter 11, titled “lnvestment,." imposes on signatory Parties various obligations regarding
foreign investors and their investments. Section A includes Articles 1102, 1108, and 1110, the
substantive provisions directly .at issue. Section B of Chapter 11, titled “Settlement of Disputes
between a Party and an Investor of Another Party,” creates private rights of action to enforce
Section A. Section B includes Articles 1116 and 1117, which create the causes of action directly
at issue.

176.  In pertinent part, Article 1116 provides that an “investor of a Party may submit to
arbitration under this Section a claim that another Party has breached an obligation under” Section

A “and that the investor has incurred loss or damage by reason of, or arising out of, that breach.”
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177.  The Loewen Group, Inc. satisfies all of the elements for a claim under Amicle
1116. First, TLGI is an investor of Canada, which is a NAFTA §ignatory, and of no other state.
TLGI’s investments in the United States include LGII and, through LGII, Riemann Holdings and
Wright & Ferguson Funeral Home. Second, as explained at length above, both the United States
and Mississippi (for which the United States is responsible) repeatedly breached their obligations
under NAFTA Articles 1102, 1105 and 1110 during the O 'Keefe litigation. Third, as explained
above and below, TLGI suffered grave damages as a result of those breaches, either directly or
through its United States investments.

178.  Raymond Loewen also satisfies all of the elements for a claim under_ _.jArEicle. 1116.
First, Mr. Loewen is an investor of Canada and of no other state. Mr. Loewen’s investments in
the United States, through TLGI, include substantial portions of LGII, Riemann Holdings, and
Wright & Ferguson Funeral Home. Second, as noted above, both the United States and
Mississippi (for which the United States is responsible) repeatedly breached their obligations
under NAFTA Articles 1102, 1105 and 1110 during the O '‘Keefe litigation. Third, as explained
above and below, Mr. Loewen ;uﬁ'ered grave damages as a result of those breaches, either
directly or through TLGI or its United States investments.

179.  In pertinent pan, Article 1117 provides that an “investc;r of a Party, on behalf of an
enterprise of another Party that is a juridical person that the investor owns or controls directly or
indirectly, may submit to arbitration under this Section a claim that the other Party has breached
an obligation under” Section A “and that the enterprise has incurred loss or damage by reason of,

or arising out of, that breach "

180.  The Loewen Group, Inc. satisfies all of the elements for a claim under Article

1117. Firsi, as noted above, TLGI is a Canadian investor. Second, LGIl is a United States
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enterprise that is a juridical person directly owned and controlled by TLGL. Third, as noted
above, both the United States and Mississippi (for which the United States is responsible)
repeatedly breached their obligations under NAFTA Articles | 102, 1105 and 1110 during the

O ‘Keefe litigation. Fourth, as explained above and below, LGII suffered grave damages as a

result of those breaches.

181.  Raymond Loewen also satisfies the elements for a claim h'r;ciiérln;cle 1117. First, .
as noted above, Mr. Loewen is a Canadian investor. Second, LGII is a United States enterprise
that is a juridical person indirectly owned or controlled, through TLGI, by Mr. Loewen. Third, as
noted above, both the United States and Mississippi (for which the United States is f_cspor;sible)
repeatedly breached their obligations under NAFTA Articles 1102, 1105 and 1110 during the
O Keefe litigation. Fourth, as noted above, LGII suffered grave damages as a result of those
breaches.

182.  Pursuant to NAFTA Article | 121, TLGI, Raymond Loewen, and LGII (as the
enterprise) have consented to arbitration and waived their right to initiate or continue proceedings

+

elsewhere. Those consents and waivers are attached to this Notice of Claim at Exhibit 4.

VL. DAMAGES

183.  Article 1135 of NAFTA provides that a tribunal may award “monetary damages”
and “any applicable interest” and “costs in accordance with the applicable arbitration rules.”

184.  Under international law, damages must provide “full” compensation for the injuries
caused by a State’s breach of its legal obligations. F.V. Garcia-Amador, 2 The Changing Law of
International Claims 579 (1984). The leading damages case holds that a state in breach “must, as
far as possible, wipe out all the consequences of the illegal act and reestablish the situation which

would, in all probability, have existed if that act had not been committed.” Chorzow Factory Case
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(Ger. v. Poland), 1928 P.C.1J. (Ser. A)No. 17, at 47; accord, e.g., Lusitania Cases US. v.
Ger), TR1AA. 32, 35-36 (1923) (the “remedy must be commensurate with the injury received”
and “must be adequate and balance[d] as near as may be the injury suffered”), Administrative
Decision No. I1 (US.v. Ger), 7TRIAA. 23, 29 (1923) (“It matters not whether the loss be
directly or indirectly sustained so long as there is a clear, unbroken connection between
Germany’s act and the loss complained of”); 3 M. Whiteman, Damages in International Law
1767 (1943) (“In recent cases, it is frequently stated that the losses sustained are the direct resuit
of the wrong of which complaint is made and that they are therefore allowable.”).

185.  International law also permits damages for the loss of intangible assets. For

example, in determining how to value businesses expropriated by the Iranian govermnment, the
Iran-U.S. Claims Tribunal used a “going concern” measure that “encompasse[d] not only the
physical and financial assets of the undertaking, but also the intangible valﬁables ...aswell as
goodwill and commercial prospects.” Amoco Int'l Finance v, Iran, 15 Iran-U.S. CI. Trib. Rep.
189, 270 (1987); see generally Aldrich, supra, at 247-270.
186. TLGI seeks recc;very of the coerced $175 million settlement payment, as well as its

other damages, together with interest and costs, including but not limited to-

(a) reduced prospects for corporate investment 'and growth:

(b) harm to its business reputation;

(¢) reduced credit ratings;

(d) increased financing costs; and

(¢) other harms.
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187.  Raymond Loewen seeks recovery of his damages, together with interest and costs,

including but not limited to-

(2) reduction in value of his TLGI shares attributable to the O Keefe
litigation; and

(b) harm to his individual reputation.
ACCORDINGLY, Claimants respectfully request that the Tribunal award them not less
than the sum of $725 million in damages, together with interest, the claimants’ costs of litigation

and attorneys’ fees, and such further damages as would be just and appropriate under the

circumstances.
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I, Bradley D. Stam, have been duly authorized by the Board of Directors of The Loewen
Group, Inc. to sign this NOTICE OF CLAIM on behalf of Claimant/Investor The Loewen Group,

I;i%f???\

B/rad]cy D. Stam ~

L . I R

THE LOEWEN GROUP, INC.

/] Bradley D. Stam
Senior Vice President, Law
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DATED:

WA: 1023151v3

October 30, 1998

Respectfully submitted,

Lz T

Christopher F. Dugan

Do A Wbt

J@Es A. Wilderotter

Gregory G. Katsas

Gregory A. Castanias

JONES, DAY, REAVIS & POGUE -
1450 G Street, N'W.

Washington, D.C. 20005

Tel: (202) 879-3939

Fax: (202) 737-2832

Attorneys for Claimants/Investors
The Loewen Group, Inc. and Raymond L. Loewen
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THE LOEWEN CLAIM

Opinion of Professor Sir Robert Jennings, Q.C. on some of the international law aspects
of the claim of The Loewen Group to reparation damages for breaches of the North American
Free Trade Agreement of 1991 and of the general international law governing State
responsibility for the lawful treatment of alien investors.

1, My name is Sir Robert Jennings, Q.C. | am Emeritus Whewell Professor of
International Law at the University of Cambridge, England. | am a former Judge and President
of the International Court of Justice at the Hague. | am also a former President of the Institut
de Droit International. |n 1993, | received the Manley Hudson Gold Medal frof the American
Society of International Law.

2. I am asked by Messrs Jones, Day, Reavis and Pogue, of Washington D.C. for
My opinion in the case of The Loewen Group, Inc. (a Canadian corporation), and Laewen
Group International, Inc. (The Loewen Group's United States subsidiary corporation) (the twé
are collectively henceforward "Loewen"), and on their prospects concerning a reparation claim
against the United States, under the NAFTA treaty, arising from the proceedings brought
against themin a Mississippi State Court by Mr. J. O'Keefe and a.number of other associated
plaintiffs. Both Loewen and the plaintiffs in the Mississippi proceedings were and are engaged

in the funeral homes business. | am assuming that for the purposes of this Opinion there is no

need to set out the facts in detail as this has already been done in the Trial Transcript and
related pleadin_gs provided to the writer of thig opinion. | shall where necessary therefore refer
to these sources for the facts and for the trial proceedings, which commenced on 11 September

1995 in the Circuit Court of the First Judicial District of Hinds County, and ended finally on 2

November 1995. it will be convenient first to examine certain aspects of the Loewen claim as a

whole.
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The General Nature Of The Lopewen Claim

3. A crucial point about the claim to arbitration of this potential dispute with the
United States is that it wouid be brought under chapter 11 — the chapter dealing with
investments — of the NAFTA trilateral treaty, to which Canada, the United States and Mexico
are the sole parties. All three of these parties have a federal system of government.
Accordingly it is provided in the treaty that the required standards for the treatment of
investments from the investors of other parties apply both to the signatory Federal Government
z-.ind to States or Provinces, and thus in the present case to the State of Mississippi as well as to
the United States itself,

4, The relevant terms of the NAFTA Treaty will be examined below- For the
moment it is important to emphasise that a claim brought under the treaty would be a claim
against the United States as a party to the treaty. Moreover it would not be a claim forming in |
any way an appeal from the verdicts and judgment of the Mississippi Hinds County Court, but a
new and different claim, not in contract, but for a delictual breach or breaches of the NAFT A
Treaty. The Mississippi case would be in issue but only as the facts on which the new claim is
based.

S. Furthermore, the claim against the United States, if snd when it might be
disputed by the United States, would thereupon give rise to a claim by right to the establishment
of an arbitration tribunal to try and resoive that dispute; this right to arbitration being based upon
alleged breaches of the NAFTA Treaty obligations and standards by the United States. When
the arbitration t_ribunal is established, it will "decide the issues in dispute in accordance with this
Agreement and applicable rules of international law” (Article 1131). This provision in my view
does not mean that the arbitration proceedings may range over the whole area of state
responsibility in general international law but only that part of general international law which is

relevant, that is to say ‘applicable,’ to an alleged breach of the provisions of the treaty by the
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United States. There is.no dou;::t room for a broader view of the applicable faw remit of an
arbitration established under the Treaty and in any case it involves a grey area rather than
sharp boundaries. Nevertheless, its possible qualification as suggested above, is a point to
bear in mind.

6. It is well to be clear at the outset of this Opinion what will be the juridical
character of the claimants' case against the United States. As already mentioned above, it
could in no way take on the form of an appeal against the Mississippi decision. The story of the
Mississippi decision then becpmes simply the factual background of the new case, and the
facts upon which the alleged breach of the treaty is founded. This is the position in international
law quite apar from the legal fact that the United States Government does notnow, | suppose,
have any power to reverse or alter the decision of a Mississippi State court. It is necessary
therefore to examine the Mississippi case to see how far it forms a basis for an allegation that
what happened in Mississippi amounts to a breach of the treaty and/or of the general
international law concerning the treatment of aliens insofar as that law is relevant within the
meaning and intention of the provisions of the treaty.

The Judgment And The Jury's Verdicts In The Court In Hinds County

7. The Mississippi case in the court below was doubtless one which Mr. Gary for
the plaintiffs must regard as one of his greatest triumphs of advocacy of a certain kind. It was a
scandalous performance done with great skill, experience and knowingness. From the first
moment he made it clear how he was going to play his hand. His two aces were to be (i) the
latent prejudice of a small, remote and not at all well-off, African-American communitf/ against
strangers from a strange land many hundreds of miles to the north of even the north of the
United States, and who were moreover '‘Canadians'; and (ji) the gratifying self-importance it
might lend a jury from such a community if they were given to believe from the outset that this

was a very special case involving unimaginable sums of money and that their gratifying role in '



the matter was to realize and e;(perience their potential powers to award damages of such
amounts as had hitherto been wholly beyond both their experience and even their most unlikely
fantasies. (Trial Transcript at 42. 5809 (hereinafter "Tr.")).

8. Counsel for the plaintiffs single-mindedly persevered with these two themes from
the first moments of his encounter with the jury, namely in the initial proceedings, before the
trial proper started, at the challenging of possible members of the jury, and before any part of
the substance of the case should have been putinissue at all. In the challenge procedure Mr.
Gary managed to mention that this case “is, for the most part, 75 percent, 80 percent punitive
damages” (Jury Selection Transcript at 157 (“hereinafter "Jury Sel. Tr.")); and that a juror
should be excused if he or she had a “problem” with punitive damages (Jury Sel.-Tr. at 157-58,
163, 166); and that a juror should be excused if "he couldn't bring back a verdict of 650 million
dollars.” (Jury Sel. Tr. at 159, 161) This was a truly astonishing beginning to a relatively
straight-forward, small-scale contract matter involving total sums of a few million dollars at the:
most. (Tr. at 665, 677, 2367)

9. Thus, the strongest aspect of any claim on behalf of Loewen for breach of the
treaty and of international law, is its sheer, almost bizarre, merit in terms of the intentional
flouting of the most ordinary requirements of justice. Of a 500 million dollar judgment in a case
involving property and assets in dispute of only a few million daollars, one might almost say res
ipsa loquitur. The transcript of the proceedings shows clearly and consistently that the quite
ruthless and biatant working up of both racial and nationalistic prejudice, particularly against
"Canadians” (that term being used as a self-explanatory pejorative one), was the weépon by
which counsel for the plaintiffs was able to bring about the bizarre verdict of the jury. A
revealing interlude early in the case was when the respondents understandably objected to two
exhibits put in by the plaintiffs: family portraits of the O'Keefes, one of them large group of

several generations of O'Keefes, all the persons depicted in both groups, other than the plaintiff



himself, being persons who we;e in no way parties to the case. (Tr. at 3-4) The purpose was
clear: to bdlster the feeling of jury that the plaintiff was "one of our own boys,” essentially
adopted as a "member” of the African-American community, local for generations, and to be
contrasted with Canadians who were none of these things. (Tr. at 3-4) The Judge rejected the
objection without giving reasons or attempting in any way to answer the argument presenied by
the defendants. (Tr. at 4, €) Later in the trial the Judge stated in the clearest terms that what
he called "the race card” had been played. (Tr. at 3595-97) He stated it simply as fact but did
not express regret at this state of affairs; nor indeed did he do anything to control the use of the
“race card” by the plaintiffs’ counsel, or to wamn the jury against attaching importancg to his
perSistent theme of prejudice and racial and local fear and suspicion; especially of Canadians
— who came all the way from the north to exploit the good people of Mississippi and Hinds
County. (E.g., Tr. at 54, 58) One of the most surprising ruses was in the references of counsel
to the visit of the plaintiff to one of the defendants in Vancouver. (E.g., Tr. at 63, 64) This visit
was portrayed as a whally unnatural and seemingly rather cruel thing for the defendants to have
required of a.nyone from Mississippi to venture so far. These incidents of a certain kind of
advocacy might seem in themselves, and taken in isolation, perhaps even petty; but they sefve
to illustrate the tone and method of the plaintiffs' case, which was Steadily maintained
throughout the seven weeks of the hearings, always without any serious attempt by the Judge
to control it, or to warn the jury against it.

10.  The final stages of the trial became even more a travesty of the elementary
notions of justice. The plaintiffs were asking for some 26 million dollars of compensatory
damages. (Third Amended and Supplemental Complaint at 79-82) This enormous sum,
estimated by the plaintiffs’ counsel as mere compensatory damage, was reached by a
concatenation of headings of damage, including a series of such headings for breach of

contract; also the tort of "fraudulently, maliciously and intentionally interfer{ing] with" a contract



(Jury Verdict Form at 2-3); and"breach of contract that “was willful, intentional and intended with
such insult, abuse or malice as to amount to an independent tort” (Tr. at 5711; Jury Verdict
Form at 3); and “breach of implied covenants of good faith arising out of the . . . contracts” (Jury
Verdict Form at 4); and the heads of damage as defined by the plaintiffs’ counsel even

extended to damages for a supposed antitrust offence (Jury Verdict Form at 7-8). Then there

were of course items for "expenses associated with litigation, mental anguish, intentional
infliction of emotional distress, and that's awesome in this case, . .. that's awesome in this
case” (Tr. at 5543); also the supposed cost of expert witnesses: "You've heard of testimony
where even experts have been paid some 40 to 50 million dollars.* (Tr. at 5543) (Even had
this absurd sum been correct, it could only have referred to experts called by the other side).
Counsel for the defendants did indeed make an objection, to which the Judge replied by asking
for the basis of the objection. (Tr. at 554344) Counsel not unreasonably said the basis was
that no witnesses had been paid 40 to 50 million dollars. (Tr. at 5544) The objection was
simply ignored and counsel for the plaintiffs merely continued to the jury: "40 or 50 thousand,
members of the jury. You heard the experts. You heard their testimony.” (Tr. at 5544) And he
went back to his initial warnings to the jury that they should ask to be excused if they were
uncomfortable “sitting on a case that could exceed 850 million dollars” in damages. (Tr. at
5544-45) (At the beginning of the case he had in fact spoken of 650 million dollars to 850 million
dollars. (Jury Sel. Tr. at 17, 18)) By this means Counsel seduced the jury into moving easily
between thousands and millions of dollars: both categories way beyond their day to day
experience or even imagination. Later he inflated the idea of damages by bringing in seemingly
anybody who might ever have dealt with any of the defendant persons or companies involved;
for he spoke of “the intentional infliction of emotional distress of 70 some odd million.” (Tr. at
5713) Again the Judge made absolutely no attempt either to control Mr. Gary or to correct the

impression he was making. Nor did he in his directions to the jury. (Tr. at 5506-38) The
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summing up reads like that of an experienced judge, but there was not the slightest attempt to
redress or warn the jury against the bizarre untruths and fantasies that had been put to the jury

by plaintiffs' counsel. There was not even any reference to the jury of the playing of the “race

card.”

11. The jury retumed a verdict in favour of the plaintiffs under all heads and
assessed grossly disproportionate sums of.damages under each head. Though relatively
modest compared with the 850 million dollars which counsel had been suggesting to them just
befare they retired (Tr. at 5544-45), and had presented to them as if it were a sum carefully
calculated by actuaries (Tr. at 5367-68), the jurors no doubt found themselves easily supposing
that the sum they retumed in their first verdict (3260 million) was moderate arid even cautious.

12. The worst was, however, yet to come. At the very beginning there had been
agreement between Judge and counsel on both sides that there would be, indeed had to be, a
bifurcated process; which meant that the jury should first return a verdict assessing
compensatory damages and that there should be a distinct and later procedure for assessirig
the punitive damages, if any (Pretrial Proceedings Transcript at 6-7). The Judge now
confessed that he had forgotten this requirement. (Tr. at 5752-53) The jury, however, had
passed the Judge a note from the foreperson saying that they had not known of this two-step
process; and indeed how should they for the Judge had not mentioned it to the jury. (Tr. at
5752-53) They also said they had intended their verdict to comprise $100 million compensatory
damages and $160 million punitive damages. (Tr. at 5739) To avoid having a further

proceeding the plaintiffs now offered the defendants a settiement for $260 million. (Tf. at 5738)
The defendants naturally refused this offer and moved for a mistrial on all issues, stating that
the jury had "completely ignored the instructions of the Court, particularly regarding the burden
of proof,” and that "the verdict on its face evinces bias, passidn and prejudice against the

defendants.” (Tr. at 5738-39) The Judge dealt with this in four words: "That motion is denied.”



(Tr. at 5739) He gave no reasc-:ns for denying the motion. As it actually happenéd. the

defendants' motion for 3 holding of mistrial was dealt with in what could hardly have amounted
to more than two minutes. The counsel for the plaintiffs did not even intervene before the
Judge peremptorily denied the motion. This is hardly due process in any jurisdiction.

13. The upshot was that, after 3 very confused intervention by the Judge, he decided
that the court must now begin the second stage of a bifurcated procedure. So the jury sat
again to hear counsel yet again on the subject only of punitive damages. No doubt they now
started with the impression that the‘ already outrageous sum of 260 million dollars in totai
damages in a breach of commercial contract case involving only a few million doliars, was not
thought adequate by the court, and they must think again with that sum as onty the beginning of
their calculations. They were of course left in no doubt that this was the view of counsel for the
plaintifis, who harangued them once moare at length.

14. One reason for the return to the question of punitive damages was said to be the
discovery that the jury had assessed the punitive damages without having been instructed on
the total worth of the defendant company. (Tr. at 5743) This reason was suggested in the
absence of the jury by one of the counsel for the plaintiffs and was taken up by their leading
counsel who said to the Judge: "We'l just tell the jury, you've given us your decision, but you
didn't have certain information. We want you to have it and see if you're still [for] that same
verdict or if you want to change it.” (Tr. at 5744) Counsel for the defendant then tried to
explain to the Judge that there is a different burden of proof for punitive damages (Tr. at 5744);
but this was quickly smothered in talk by Judge and plaintiffs' counsel saying, “That Was a jury
instruction.” The Judge immediately agreed: “The jury was instructed.” (Tr. at S745) But the

jury instructions contained nothing regarding the burden of proof for punitive damages. The

Judge then explained to the jury that "while the Court has accépted the 100 million dollars as
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compensatory damages, we ar;a now going to proceed with the punitive damage phase of the
trial.” (Tr. at 5753)

15. Much of the argument addressed to the'jury in this phase was on this question of
the value of the defendant company’s total assets. According to counsel for the defendants that
sum was 411 million dollars; and on that basis he asked the jury whether they might consider
reducing the damages bel‘ow the 160 million punitive damages they had returned at the end of
the first phase. (T r.at 5757) Counsel for the plaintiffs then called a witness, who said he was
by profession an economist. (Tr. at 5758) There was a great deal of preparation in asking the
witness about his qualifications and asking him to “look at the jury." (Tr. at 5758-59) Then he
was asked his opinion on the net worth of "these defendants.” He gave the aStonishing reply
that in his opinion they were worth “a minimum of 3 billion dollars, minimum." (Tr. at 5762) He
was then asked to explain to the jury what was meant by "net worth." He replied that "Net
worth, from an economist's point of view, is the ability to generate income, how much money -
this company is worth in the open market.* (Tr. at 5762) He then diverted into the net worth of
the shares which he put at 1.8 billion dallars (Tr. at 5762); after which he again estimated the
net worth of the defendants as, this time, 3.18 billion dollars. (Tr. at 5763) There was then an
attempt by counsel for the defendants to get the witness to explain why his net valuation of the
shares was grossly in excess of the actual quoted value at the close of the market the evening
before. (Tr. at 5763) It appeared that he was going not on the market value but on his ideas
about the potential of the defendant company. (Tr. at 5763) The witness was then made to
read out the net worth on June 30, 1994 according to the defendants’ filings with the Securities
and Exchange Commission of the United States, which put the total value of the company at
$630,944,000. (Tr. at 5766) But under re-examination by plaintiffs’ counsel, the witness was
happy to return to his estimate — as an economist — to 3 billion dollars as the future potential

of the company. (Tr. at 5766)
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18. Plaintiffs"counsél then called another witness to give evidence as an expert
economist. Asked to tell the jury his estimate of "the net worth of these defendants” (Tr. at
5768), he remarkably came up with exactly the same estimate as the previous witness: "at

least 3 billion dollars.” (Tr. at 5769) He then went on to explain that the company accounts,
being based on "historical costs, what was originally invested for stuff* was of little use in
assessing the potential worth: and he explained that what one needed to look for was not the
"book value” but the "market value.” (Tr. at 5769-70) The fact that the previous witness, in
arriving at the same answer, dismissed the current market value of shares as being of any
practical use for the Court's purposes, passed without comment. Counsel for the defendants
thereupon recalled one of their own previous expert witnesses, who had been"making a further
study of the documents in the public domain. His opinion was that the "accounting net worth of
the company on June 30, 1985, was in excess of 600 million dollars, but less than 700 million.”
(Tr. at 5772)

17. After the reading of the Judge’s instructions to the jury, pointing out that the
purpose of the punitive damages was to punish and ta deter (Tr. at 5791), the jury was
subjected to another harangue from Mr. Gary for the plaintiffs. The case, he said, “was about
greed. It was about powerful people wanting to make it all, they wanted to have it gll." (Tr. at
5793-94) Punitive damages were "not designed just to benefit Jerry O'Keefe, it's designed to
compel a wrongdoer to not do it again. This is to protect the public, you know, protect those
families” (Tr. at 5795-96): a somewhat disingenuous statement considering that the punitive
damages wou[d go not at all to the public but to Jerry O'Keefe. He then returned to the
plaintiffs’ estimate of the worth of the defendant companies and rhetorically juggled with the
various mentions of billions. One sample will suffice. After now suggesting to the jury that the
punitive damages they might think should amount to one billion, he continued: "And, members

of the jury, that number of 1 billion dollars still leaves them 2.1 billion dallars, but you can get

10



S oein

their attention. You can get it, a-md you've got to get it now, because if you don't, they take a
fittte 160 thousand — 160 million, and they'll pay it and they'll just keep going. They!'ll just keep
doing what they're doing." (Tr. at 5798) In the rebuttal stage he told the jury that "600 - 160
million doilars is peanuts to these people. They spend that a month. You ain't going to do
nothing to them by just coming back with 160 million. That ain't what your job is. If you're gaing
todoit, doit. Do the job, do it right.” (Tr. at 5808) And so on, playing with great sums in
millions and billions as if this was small change to defendants. Finally he worked up to his
peraration: "1 billion dollars, 1 billion dollars, ladies and gentlemen of the jury." (Tr. at 5809)
The Mississippi Decision And The Denial Of Justice '

18. Loewen's strongest claim against the United States is for Denial-of- Justice. It will
be convenient therefore at this point to consider how and to what extent the facts of the present
case fit into this concept of international law, which is historically one of the oldest and most
respected parts of the system. The NAFTA treaty aspect of this plea will be considered Iater in
this Opinion.

19. | There is a preliminary matter to be considered and that is the proper definition of
denial of justice in international law. Itis possible to find a variety of suggested meanings
ranging from the very narrow to the very broad (a convenient summary is in chapter Il of
Amerasinghe’s Local Remedies in International Law 1990). One 61‘ the narrowest is the
traditional South American doctrine that denial of justice is limited to refusal of access to the
courts. But the doctrine, certainly as expounded in the United States by both writers and by

United States practice, is well expressed by the definition found in the Harvard Law Schaal

‘ Research made under the late Professor Manley Hudson, which is as follows:

Article 9. A state is responsible if an injury to an alien results from a denial of
justice. Denial of justice exists where there is a denial, unwarranted delay or
obstruction of access to the courts, gross deficiency in the administration of
judicial or remedial process, failure to provide those guarantees which are
generally considered indispensable to the proper administration of justice, or a

11



[ ]
b w—— [V U et Sonmmt — ——— tnsen [ ] L “i-"““

manifestly unjust judgment. An error of a national court which does not produce
manifest injustice is not a denial of justice.

This is cited with approval in the latest edition of Brownlie's Principles of Public International
Law 5™ ed. 1998 where the learned author (p. 533) states:
The most controversial issue is the extent to which erroneous decisions may

constitute denial of justice. There is authority for the view that an error of law
accompanied by a discriminatory intention is a breach of the internationat

standard. (in a footnote he cites Whiteman, viii, 727-31 for this proposition)
It seems clear that the kind of denial of justice which Loewen suffered is, at minimum, that of "a
manifestly unjust judgment;” coupled with "gross deficiency in the administration of judicial or
remedial process;” and unwarranted "obstruction of access” to the appellate court iq
Mississippi. _ -

20. It makes no difference that the manifest injustice in this case results from the
verdict of a common law jury (a majority verdict of 11 votes out the twelve). (Tr. at 5732-33,
5811-12) Itis clear that in the present case the origin of the manifest injustice was in effect -
created by a gross abuse of the system by plaintiffs' leading counsel, which if not quite aided
and abetted by presiding Judge, was at least tolerated and totally uncontroiled by the Judge,
even though he knew very well the game that was being played in his court. There were so
many occasions when the Judgg ought to have stopped plaintiffs" counsel; and occasions when
he certainly ought to have warned the jury against counsel's methods. Whatever the reasons
for the Judge's silences, and some of his curious utterances, the result was a remarkable
travesty of justice. Moreover, the Judge's observation that counsel was playing the "race card,"
shows that the Judge was wholly aware of what was happening in his court. (Tr. at 3595-97)
There are cases where bias, though wrongful, is relatively innocent because it is of the kind
stemming from ignorance. This case was different. The jury might have been to some extent
unaware of how they were being manipulated. But so far as the court was concerned, both the

Judge and counsel knew perfectly well that counsel was intentionally stirring up racial and
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nationalistic bias against Cana&a and Canadians; possibly one must Suppose because he had
decided that this was the way he might win the case and harvest absurdly and Gutrageously
inflated damages. He also intentionally befuddied the members of the jury with large sums,
changing sometimes in a sentence from millions into billions, and adding words to the effect
that "these people” spend this sort of money in an afternoon. It was a remarkable but most
unsavoury performance.

21. But the most telling aspect of this case is not the way the jury’s verdicts were
brought about but the verdicts themselves. The sums awarded were so bizarrely
disproportionate as almost to defy belief. To begin with, the sum of 100 million dollars
“compensatory” damages awarded in a relatively straightforward and routine breach of contract
case, that on the face of it involved at the outside, and assuming a finding wholly for the
plaintiff, certainly no more than a few million dollars, and probably significantly less, was in itself
m.assively disproportionate. Having decided that sum, the jury then went on to assess punitive
damages at 160 million dollars. The second phase allowed counsel to mesmerise the jury into
changing their own already. grossly exaggerated sum of $160 million punitiye damages into
$400 million. In terms of denial of justice these astonishing figures speak for themselves.
These verdicts were brought about by carefully calculated, and wholly improper means. The
gross denial of justice was the intended result.

22. There is one other aspect of the Mississippi proceedings to mention: the
question of what the punitive damages were supposed to be for, The reason given by counsel
and the court was to punish and prevent any further such activities by the defendants. (Tr. at
5755, 5791) Basically it can only have been to punish and deter for the future any like
breaches of contract. There was no evidence at all of any conduct by the defendants which
might as it were aggravate the breacﬁ of contract, even assuming there was a breach of

contract. Interms of NAFTA's policy of encouraging investment, it is difficult to think of anything
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more likely to be against the !et;er and spirit of the treaty than unexplained immense punitive
damages for a breach of contract involving relatively small sums of money.
The Local Remedies Rule ("LRR")

23. The concept of denial of justice is very closely related to the rule of international
law requiring exhaustion of local remedies before intervention to protect a national allegedly
harmed in another country may validly be instituted, whether diplomatically or by legal process.
In relation to denial of justice it may be expressed by saying that in international law there can
be no denial of justice until the local remedies have been exhausted. The rationale of the rule
is variously explained but essentially it is that an adequate municipal court remedy i§ the norm
and one should therefore try this first before transferring to the iﬁternational sphere on a
different though related.international law case against the government for an international
delinguency. This rule, in the present case, raises the question of resort to the Mississippi
Supreme Court; and there is also to be considered the closely related matter of the settlement
entered into by Loewen. There are several observations to be made on this rather technical but
important question, which is notoriously full of possible pitfalls. (For a rather splendid
commentary of a few pp. see the UK pleading in the Finnish Ships case arbitrated in 1932,
conveniently to be found in BYIL XVIl, 1936, at P- 22 of an article by Fachiri). The present case
is an unusual one in that the municipal proceedings in question wére brought with the present
complainant as defendant, far the greater part of the precedents were cases initiated in the
local courts in which the person complaining of a breach of international law was the plaintiff,

24, VPerhaps the first thing to say is that the local remedies in the present case have
in fact been exhausted. Resort to the local court of appeal was made unreasonable by the
refusal to modify the bond requirement which in this case amounted to economic duress; andb

be it noted in a change of mind of the Mississippi Supreme Court which was at first minded to

14



ﬁodify the required bond, so thére can have been no legal obstacle to madifying it to make an
appeal possible.

25. Second, the NAFTA Treaty has dispensed with the local remedies rule for cases
brought under the treaty. This is indeed the piain policy of the treaty; a policy becoming mare
and more common when international law remedies are themselves becoming more ‘common
and better known.

26. A third reason why the local remedies rule is not applicable here — quite apart
from what must be the main one that the local remedies were in fact exhausted — is to be
found in the terms of the NAFTA Enabling Act, which in sec. 102(c), preciudes. in the local law,
any private law suit or right of action “against a federal, state or local government ... based on
the provisions of the NAFTA." This of course refers not to the Mississippi contract case but to
the new case based upon NAFTA and international law, to which the Mississippi case is simply
the background facts. But it is that original contract case to which the LRR applies. When the
new case against the United States for denial of justice is instituted by notice under the terms of
the treaty, ihe notice will presumably contain the undertaking required by the Enabling Act as it
were to abandon any and‘all local or indeed other remedies. This, together with the fact that
local remedies were in effect denied, finally by the Mississippi Supreme Court, seems to
dispose of any possible difficulties with the local remedies rule.

The Settlement

27. The Settlement entered into by Loewen and no doubt registered with the court
can in no wise’ be regarded as a settlement or waiver of Loewen’s claim against the United
States. That will be in form and in substance a wholly different claim from the one which was
settled in the Mississippi court. That settled ciaim was about a contractual relationship
governed by the law of Mississippi and the other in'volved party was the plaintiffs in the Circuit

Court of Hinds County; the claim now under discussion will be a claim against the United States
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for denial of justice and it will bé governed by the NAFTA treaty and by the relevant rules of
general international law.

28.  The main question about the settlement therefore is whether it might be
regarded as having disposed of the possibility of a complaint of denial of justice in the
Mississippi proceedings; that is to say the factual basis of the allegation of a denial of justice for
which the United States is claimed to be responsible. But the settlement was clearly made
under economic duress by reason of the Mississippi Supreme Court refusing to reduce to a
reasonable sum the bond requirement for appeal. Loewen was put into the position of having
to choose between accepting the terms of the settlement or going into liquidation. In' short the
position is that the settlement, having to be made under duress, has itself become a basis for
the Loewen claim. It is part and parcel of the denial of justice for which the United States is
responsible in international law. The settlement is also relevant to the question of the measure
of damages; but that will be locked at below.

Some Aspects Of The NAFTA Treaty Provisions

29. It is important obvicusly to bring the Loewen case well within the provisions of
the NAFTA treaty as this is the only source for being able to assert a fight to have the matter
submitted to an international arbitration.

30. First, there is the broadly drafted Article 1105 to cor;sider. This article provides
for the treatment of investments in accordance with the Minimum Standard; and to establish
what is meant by the minimum standard it has to refer to general international law which has
long traditionally defined the requirements of a minimum standard for the treatment of aliens —

the treatment of aliens generally and not only in terms of investment. The article in paragraph 1

provides:

Each Party shall accord to investments of investors of another Party
treatment in accordance with international law, including fair and
equitable treatment and full protection and security.

16



——

e meemedl) pdmvhum  AMmad  fSmeea

This is an important provision o.f the NAFTA Treaty, for it refers without qualification to the
general international law governing the treatment of aliens, and to its minimum standards to be
found in the large jurisprudence on that subject. To be sure, there is indeed a minimum
standard and the cases show that generally speaking it has been applied when the treatment of
an alien has been outrageous and so without any doubt a breach of a minimum standard. But
the present case is such a one. No reader of the transcript of the Mississippi trial could fail to
understand that this whole episode was outrageous from beginning to end: and must be without

doubt a breach of the minimum standard required both by international law ang by the NAFTA

Treaty.

Expropriation _—

31. Itis necessary also to consider specifically Article 1110 which deals with
"Expropriation and Compensation.” The facts of the present case do not show an expropriation
in the usual sense of a general enactment or decree which appropriates to the State a certain -
category, or categories, of alien property or investment. Nevertheless there has been in effeét
an expropriation of Loewen's property by the vehicle of the bizarre trial falling far below any
possible standard when judged by international law, or indeed by the NAFTA treaty. This
expropriation is another aspect of the denial of justice.

The NAFTA Treaty Standards Of Treatment Of Alien Investors
32.  Article 1102 of the NAFTA treaty is also a basis for the Loewen claim. It has
three paragraphs, each of which calls for separate consideration. Paragraph 1 provides:
‘Each Party shall accord to investors of another Party treatment no
less favourable than that it accords, in like circumstances, to its
own investors with respect to the establishment, acquisition,
expansion, management, conduct, operation and sale or other
disposition of investments.

This reference to the national standard recalls the classical controversy between North and

South America, and indeed Europe over this standard and whether it was acceptable as part of
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international law. The Calvo cla'use was an attempt to write the standard into investment
agreements. ltis therefore not surprising to see that it survives in this treaty as one of the
standards laid down. The interesting feature of the Loewen case is that it is 3 straight and
undeniable breach of even the national standard. The endeavour of Mr. Gary, plaintiffs’ leading

counsel was, throughout the trial, to draw a clear distinction between the treatment to be

accorded to "our boys™ and the treatment suitable for those "Canadians" coming from the
remote north to exploit the people of that district of Mississippi.

Paragraph 2 of the same Article is a like provision but in respect this time not of the

"investors but of the investors' investments.

Paragraph 3 is pertinent to the present case because it makes it whollyclear that the
like standard of treatment must be accorded aiso “with respect to a state or province."

The treaty provides three standards of treatment — all well-established in the practiceJ
and the jurisprudence of international law, the antidiscrimination standard (Article 1102), the -
most-favoured nation treatment (Article 1103); and the minimum standard (Article 1105). The
latter has already been looked at above. But the way the imposition of the standard is
expressed in the text of this article is important. It refers to "treatment in accordance with
international law, including fair and equitable treatment and full protection and security.” It thus
imports without qualification the entire general international law co.ncerning this standard. In the
second paragraph the word “measures” appears again in "measures it [a Party] adopts and
maintains;” but the important first paragraph is not qualified in this way, and clearly is not
confined to “measures,” whatever that might mean.

The Question Of Damages

33.  The basic principle governing the measure of damages in international law is the

one expressed famously in the Chorzow Factory case, 1928 P.C.1.J. (Ser. A) No. 13, that the

applicant should, so far as possible be put into the position quo ante; and where this is not in
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fact possible the sum of damagc'-:s should, so far as is possible by payment of money, put the
applicant in a position corresponding to that he would have enjoyed if the wrong had not been
committed. In short, the governing principle of damages in international law is the restitutio in
integrum, using meoney damages wherever» the actual restitution is no longer possible.

34. The other damage question that springs to mind is the legal position of the jury’s
verdicts in the international law claim. Of course the whole Mississippi proceeding is tainted
with illegality in international law and in particular in the context of the obligations of the United
States under the NAFTA treaty. The United States is under an obligation in international law to

restore Loewen into the position it would be in were it not for the Mississippi miscarriage of

justice. -

35. Was the verdict finding a breach of contract a reasonably possible verdict, or
was it manifestly a perverse verdict? There is sdme authority for treating the Mississippi verdict
as itself improper. Thus O'Connell (p 1116) says that "Where the wrong consists of an act of -
legislation or a judgment of a court reparation may take the form of declaration that the act of
judgment be annulled.” And in the footnote he cites the Martini claim (italy v. Venezuela) 1930
UN Rep. Il, 975: and Eagleton, The Responsibility of States in International Law (1928) Chap.8.
That approach seems appropriate here, for the prejudicial anti-Canadian evidence admitted at
trial infected the jury’s liability determination as well asits assessrr;ent of damages.

36. But there is an additional complication: the proper procedure for redressing what
one considers to be a mistaken verdict, is the appeal to the Court of Appeal. This was in
realistic terms _refused by the rejection of the motion to reduce the necessary bond; a
particularly ironic situation when the main, and obvious ground of appeal would have been,
quite apart presumably from the question of breach of contract or no, the manifestly absurdly

inflated damages awarded. This is therefore the head under which | would have thought it
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would be possible and reasonai:le to include a sum of damages for the losses stemming from
what was in effect a deprivation of the right of appeal.
The Question Of The Claim For The Shareholders’ Losses

37.  lknow of no reason in principle why there could not be a claim on behalf of the
shareholders of Loewen. Suffice to say that there is of course quite a lot about the rights and
losses of shareholders in the Barcelona Traction case (ICJ Rep. P.3). This was a claim by
Belgium for the losses suffered by Belgian shareholders in a Canadian company which was
made bankrupt in suspicious circumstances by a remote, smail town court in Spain; as a result
of which a Spanish gentleman acquired the company at what seemed a bargain price. The
claim failed owing to questions about the locus standi of Belgium to exercise its rights of
diplomatic protection in respect of a Canadian company. The Court took a very conservative
approach in refusing to go behind the Corporate veil. Nevertheless the position of a claim
founded upon the provisions of the NAFTA treaty, and brought by the investors, as they are
entitled to do under the provisions of that treaty, is a quite different legal situation. Under the
wording and structure of NAFTA. the Barcelona Traction impediment is effectively removed,
allowing the shareholders to make a fair and equitable claim.
Conclusions

38. The proceedings and decisions in the Hinds Count); Court amount, in my
opinion, to a clear instance of Denial of Justice in the form of, to use the Harvard Research
definition of denial of justice in international law, a manifestly unjust judgment; gross deficiency
in the administration of the judicial process; and failure to provide those guarantees which are
generally considered indispensable to the proper administration of justice. The sums of
damages awarded of $100 million compensation damages and $400 million punitive damages
are so ludicrously disproportionate to the actual modest value of the invested interests involved

as to speak for themselves in terms of an extreme example of denial of justice.
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38. These facts also’ constitute a breach of the NAFTA Treaty provisions on the
protection of the investments and the investors of one Party in the territory of another. In
particular, it constitutes in express terms several times repeated, a breach of the requirement of
national treatment (Article 1102), for the jury in the case were repeatedly told to be mindful of a
distinction between local pecple and such.people as "Canadians;" second it constitutes a
breach of even the minimum standard for the treatment of aliens required by international law
and by Article 1105 of the NAFTA Treaty, for the treatment accorded in this case was truly
outrageous even by the minimum standard. Furthermore, Article 1105 of the Treaty elaborates
the minimum standard by reference to international law and "including fair and equitable
treatment and full protection and security,” and also "non-discriminatory treatment.”

40. Loewen nevertheless rightly attempted to seek local redress and to exhaust local
remedies by appeals to the Mississippi Supreme Court. But the local law requires an appellant
to deposit a bond of 125% of the damages. This, in view of the absurd damages awarded
would have amounted to $625 million: about the total amount the cbrnpany was worth; soin’
effect it wa§ being requirec_{ to go in fiquidation. The Supreme Court of Mississippi had the
power to reduce the bond requirement but ultimately refused to do so. It is clear therefore that,
in international law Loewen has exhausted the local remedies available to it.

41. In the event of resort to international arbitration under the NAFTA Treaty,
Loewen would be required to waive resort to any tribunal other than the one set up under the
treaty. (Article 1121)

42.  The Loewen claim will presumably be submittea to the United States
Government. The treaty requires that “the disputing parties should first attempt to settle a
Claim through Consultation and Negotiation.” (Article 1118)

43. iIf the Unitéd States disputes the claim, then there is an "investment dispute”

which can be made the subject of the treaty arbitration procedures. (Article 1115)
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44, Loewen has then a right to arbitration.

. 45. This investment dispute to be submitted to arbitration is not of course in any way
an appeal from the Mississippi court decisions. It is not a dispute in the local law of contract
with the local plaintiffs in the Mississippi case, but an investment dispute between Loewen and
the United States, governed by international law and the terms of the NAFTA Treaty. The
Mississippi proceedings are merely the facts on which the new case is based.

46. The settlement accepted by Loewen in the Mississippi court was not, and cannot |
be viewed as a settiement of the different matter of the claim against the United States. it was
made under economic duress, for Loewen had no alternative but to accept it, having been
forcibly deprived of any realistic possibility of appeal. In faci. the circumstanceés of the
settiement are an integral part of the complained denial of justice.

47. The measure of damages to be c;!aimed from the United States is in international
law, restitio in integrum and, insofar as that may not be possible, restitution as far as money

can do it to the position the party would have been in but for the international law and treaty

RY. o

R.Y. Jennings
26 Oct. 1998

wrang.
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STATE OF WEST VIRGINIA
COUNTY OF KANAWHA-- to wit

AEFFIDAVIT

Before the undersigned authority, an officer authorized to administer oaths, appeared
Richard Neely, Esq., who upon his oath deposes and says:

['am Richard Neely, a member of the bar of the State of West Virginia admitted to
practice in 1967.  am a 1967 graduate of the Yale Law School, and I served as a member of the
West Virginia Legislature from 1971 to 1973. In 1972, I was elected to the West Virginia
Supreme Court of Appeals on which I served as a Justice and chief justice from January, 1973
until [ retired in April, 1995. [ currently hold the West Virginia constitutional office of “retired
Judge” and I am eligible to serve as a judge in any court in the State of West Virginia if and when
I cease the active practice of law. I have written seven books, of which five are concerned with
the way political and economic forces influence court decisions. The books that bear most
directly on the matters discussed in this affidavit are Why Courts Don't Work, McGraw-Hill
(New York, 1983) and The Product Liability Mess, The Free Press (New York, 1988).

I was legal advisor to John Paul Vann in the Republic of Vietnam in 1968-69. I was a
visiting professor of law in 1984 at Fudan University in Shanghai, and during that visit I
studied the Chinese law concerning protection of foreign investment. Between 1983 and 1997 I

regularly spent between five and seven weeks a year in Europe where I observed the European



Community. I have reviewed relevant materials concerning the concept of denial of Justice
under international law.

[ both acquired and retained my judicial office through state-wide, partisan elections.
Thus, I have won four state-wide elections and [ am intimately familiar with the ways in which
elected judgevs handle the dual demands of honest adjudication and political self-preservation.
After retiring from the West Virginia Supreme Court of Appeals, I returned to the full-time
practice of law where | largely represent plaintiffs and am paid through contingent fees. I am
also a member of the Association of Trial Lawyers of America, the organization comprised
primarily of plaintiffs’ lawyers that advances the interests of those lawyers and their clients on
all fronts. Although I understand that The Loewen Group may not entirely share my view, |
consider punitive damages to be, as a general matter, an appropriate exercise of judicial
power, if reasonable in amount and awarded in a manner consistent with due process and basic
principles of fairness. My complete resumé is attached hereto as Exhibit A.

I have been asked to determine to a reasonable degree of jurisprudential
certainty whether The Loewen Group and related defendants were the victims of antj-Canadian
discrimination and a “complete denial of justice” in the case of Jeremiah J. O’Keefe, Sr., et
al. v. The Loewen Group, Inc., et al., Civil Action No. 91-67-423 tried in the Circuit Court of
the First Judicial District of Hinds County, Mississippi. In arriving at my conclusions in this
regard, I have reviewed the following materials: (1) the transcript of the proceedings in the
-Hinds County Circuit Court; (2) the file containing pre-trial and post-trial motions and
supporting memoranda; (3) the Mississippi Rules of Appeliate Procedure; and (4) the orders of
the Mississippi Supreme Court relating to the O’Keefe v. Loewen case. 1 have consulted
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Luther T. Munford’s treatisc,‘Mississippi Appellate Practice. In addition, [ have traveled to
Jackson, Mississippi where | interviewed members of the bar and former judges of the
Mississippi Supreme Court.

Based upon: (1) my review of the record and other materials cited above: (2) my
twenty-two years of experience as an elected state supreme court justice and chief Justice; and
(3) my years of research into the sociology of judiciaries, I conclude to a reasonable degree of
Jurisprudential certainty that the Defendants in Jeremigh J. O'Keefe, Sr., etal. v. The Loewen
Group, Inc., et al., were subjected to invidious discrimination because they were Canadians
and were subjected to a complete denial of justice as that term is traditionally used in
international law. The Law of Responsibility of States Jor Damage Done in Their Territory to
the Person or Property of Foreigners, (Harvard Law School), 23 Am. J. Int’I L. 133 (Spec.
Supp., 1929). Indeed, even for a plaintiffs’ lawyer like me, the case of O’Keefe v. Loewen,
from beginning to end, descends to the level of a mockery of justice.

1. The N { the Mississippi Judici

The judges of the Mississippi judiciary are elected on a non-partisan ballot, i.e., a ballot
that does not identify them with a particular political party. Trial court judges are elected for
four-year terms and supreme court justices are elected for eight-year terms. The shift to non-
partisan elections has occurred only in the past five years; previously, judges were elected on a
partisan basis. Although this shift to “non-partisan” elections would appear to be an advance for
independence and integrity in the judiciary, the non-partisan election of judges has had the exact
opposite effect. Partisan elections allowed judicial philosophies to be conveyed in the shorthand

of party affiliation. Crude as the philosophical differences between Democrats and Republicans
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may be, party preference still gave a base to nominees and tempered the effect of money in
elections. Now, however, there is no way for a judge to inspire support except through paid
political advertising-- a phenomenon that substantially increases the influence of those capable of
making contributions.

Furthermore, judicial elections are not immune to the polarization between blacks and
populists on one side and conservative whites and business interests on the other that pervades
Mississippi politics in general. Indeed, this polarization appears to be leading to contested
Judicial races as a matter of course. Both plaintiffs’ lawyers and defense lawyers with whom [
have talked agree that judicial races are increasingly taking on the characteristic of a competition
between the plaintiffs’ bar and the defense bar. The populist disposition of juries in many
Mississippi judicial districts makes Mississippi an attractive venue for high-stakes tort litigation
and, accordingly, makes Mississippi Supreme Court judicial races increasingly high-stakes
affairs. Yet for the average voter, Judicial races are a crashing bore; the focus of public comment
is almost always on criminal ¢ases. Favorable free publicity is seldom available, but for an
incumbent who attempts to dispatch his or her duties with integrity, there is always abundant
unfavorable free publicity, particularly when criminal cases are reversed.

Mississippi Supreme Court justices are elected from three judicial districts. With the
advent of non-partisan elections, Mississippi Supreme court justices are entirely dependent for
their continued job tenure upon two related things: (1) a justice’s ability to raise money at . .
.election time; and (2) a justice’s skill in avoiding decisions that create enemies willing to give
money to opponents.

The Mississippi election law allows unlimited contributions from individuals but limits
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corporate contributions to $1,000. [ Spent twenty-two years as an appellate judge, and during
those years [ often attended meetings with other elected appellate judges from outside West
Virginia. In general, the experience of al] elected Judges is roughly similar. In my experience, the
lawyers who regularly represent plaintiffs in personal injury, class action and toxic tort cases
contribute handsomely to Judicial campaigns. A Judge can allow a plaintiff’s lawyer to retire
early in life on a handsome income with one discretionary ruling! When multi-million dollar
Judgments are involved, a Jjudge’s decision not to set aside a punitive damage award may make a
plaintiff’s lawyer millions of dollars after taxes.

The defense bar, on the other hand, are poorly paid in comparison to competerﬁ plaintiffs’
lawyers and, unlike plaintiffs’ lawyers, are seldom paid based on the results they achieve. Rather,
defense lawyers are paid based on hourly charges-- a system that guarantees a decent upper
middle class wage but fails to give defense laWyers any personal stake in the outcome of the
cases they try. Although the defense bar can put together numerous modest and reluctant
contributions, the plaintiffs’ bar will cheerfully provide large individual contributions to their
friends on the bench.

The political dynamics of different sides of the bar having wildly different personpal
stakes in the outcome of litigation are usually kept within acceptable limits when al] the litigants
in the court of an elected judge are from the same state. Consistent outrageous treatment from the
same judge will eventually overcome parsimony even among defense lawyers and lead to . .
-retribution. And, although the defense bar are reluctant political contributors, their clients often
are not; local business interests frequently support pro-business local judges. But the normal
political checks and balances that are present in routine litigation are absent in a case like
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O'Keefe v. Loewen: the defense lawygrs were not regular victims; Loewen was not a regular
litigant; and, Loewen had no significant local constituency of dependent wage earners and
contractors.

Although roughly twenty-four states have elected judiciaries, few states have the type of
racial polarization that burdens Mississippi. (For example, Mississippi is one of the few
American states that is under the F ederal Voting Rights Act; this means that notwithstanding
state sovereignty, the State of Mississippi can make no change in voting districts or the method
of voting without permission from the U.S, Department of Justice.) Thus, in O'Keefe v. Loewen,
there was one further political eccentricity in the judge selection process that inured to Loewen's
detriment: Hinds County, Mississippi, by virtue of the Federal Voting Rights Act, is under a U S,
District Court order in Martin v. Mabus, 700 F. Supp. 327 (S.D. Miss., 1988) that divides the
County into single-judge districts for election purposes to erthance the power of black voters.
This, then, leads to a pattern of two white and two black circuit court judges, each with county-
wide jurisdiction. Judge Graves, who presided in O 'Keefe, was and will be elected from a
deliberately gerrymandered black voting district (see, Martin v. Mabus) where the likelihood of
political retribution from the predominantly white business community is vanishingly small, but
in which association with a popular, theatrical and successful lawyer like Willie Gary is a

valuable asset.
2. The Effect of the Judge Selection Process on 0’Keefe’s Qutcome
During the course of the O ‘Keefe v. Loewen trial, the Plaintiffs’ lawyers reiterated three
themes that had the effect of inflaming the passions of the jury, namely race, wealth, and many of
the defendants’ Canadian citizenship. Attached hereto as Exhibits B, C, and D respectively are
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tables listing the Plaintiffs’ lawyers’ references to race, wealth, and Canadian citizenship. Fach
such reference is identified by specific page(s) and line(s) in the trial transcript. Standing alone,
no single iﬁvocation of one of these themes indicates a denial of justice, but when the regular
invocation of these themes is combined with the way in which the trial judge handled the issue of
punitive damages, it becomes apparent that Loewen was targeted for a plundering.

This conclusion is reinforced by the fact that in plundering Loewen, the tria] judge did
not even bother to give the appearance of propriety or attempt to protect his record. F or example,
Miss. Code 11-1-65(f) extends to defendants who have had punitive damages awarded against
them the right to certain judicial procedures on a motion for reduction of excessive assessment of
punitive damages. (Regardless of whether Miss. Code 11-1-65(f) technically applies to O'Keefe
because of the date on which O ‘Keefe was filed, the procedure the statute mandates simply
instantiates into Mississippi statutory law standards already applicable under the U S.
Constitution’s “due process” clause as articulated in Pacific Mut. Life Ins. Co. v. Haslip, 499
U.S. 1(1991) and subsequent_ cases.)

Basic faimess, to say nothing of maintaining the appearance of propriety, demands
consideration by the trial court of a defendant’s motion to reduce excessive punitive damages
before entry of judgment, and in a case of O ‘Keefe's magnitude, the same rules of basic fairness
demand that the defendant be accorded a full hearing. However, notwithstanding Plaintiffs’
receipt of Defendants’ Motion for Reduction of Excessive Assessment of Punitive Damages,
Plamtlﬁ's presented a form of final judgment to the trial court in the carly afternoon of 6
November 1995 and failed to provide a copy to the Defendants. (Motion for Judgment
Notwithstanding the Verdict and/or in the Altemnative, for a New Trial and/or, in the Alternative,
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for a Remittitur at 81-82, (hereinafter “INQV Mot.”]) On that same afternoon, the trial court
entered judgment with no apparent consideration of Loewen’s Motion for Reduction of
Excessive Assessment of Punitive Damages.
Similarly, Rule 54(c ) of the Mississippi Rules of Civil Procedure provides:
(c) Demand for Judgment. A judgment by default shall not be different in kind from or
exceed in amount that prayed for in the demand for judgment. Except as to a party against
whom a judgment is entered by default, every final judgment shall grant the relief to
which the party in whose favor it is rendered is entitled by the proof and which is within
the jurisdiction of the court to grant, even if the party has not demanded such relief in his

pleadings; however, final Judgment shall not be entered Jor a monetary amount greater
than that demanded in the pleadings or amended pleadings.

(emphasis added). This Mississippi Rule 54(c ) is different from its counterpart in the Federal
Rules of Civil Procedure. Mississippi does ot allow a monetary judgment greater than that
requested in the pleadings; in O 'Keefe v. Loewen the Plaintiffs had asked for roughly $26 million
in compensatory damages-- an amount that on its face was grossly inflated by double counting.
See, Third Amended Complaint at 79-82.

Yet notwithstanding Mississippi Rule 54(c), the Judge, based solely on a note from the
jury foreman, and after overruling Loewen’s motion that the Jury itself be polled, concluded that
the jury had awarded $100 million in compensatory damages, an amount roughly four times the
amount prayed for in the complaint. This, however, was not an insoluble problem; traditionally
the way around a failure to ask for as much money as the jury actually awards is to amend the
pleadings afier the conclusion of the evidence. Yet in Loewen’s case Plaintiffs had so little fear
-of reversal and so little concern to maintain the -appearance of propriety that they moved only
orally, during the hearing on Loewen’s INOV Motion, to amend the pleadings, and then only
because the judge suggested that such an amendment might be proper. Ironically, however, the
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judge never granted the motion!
3. -dtate ver: ut-of-Sta -of- a

In my book, The Product Liability Mess, | explored at length how substantive law is
influenced by the profile of litigants. For example, in product liability law the typical profile of
the players involved in the litigation is as follows: (1) an in-state plaintiff; (2) an in-state lawyer
for the plaintiff; (3) an in-state judge; (4) an in-state jury; and (5) an out-of-state defendant. Most
of the products we all consume are manufactured outside our own states-- something that is
obviously true in states like Mississippi and West Virginia, but is also true even in big
manufacturing states like New York and Illinois.

In product liability law there is absolute liability w1:thout fault. Indeed, product liability
law allows the fewest defenses to a defendant of any area of tort law except the law of ultra-
hazardous activities (§519 Restatement (Second) of Torts.) From my judicial experience, I have
concluded that the reason for product liability’s Rhadamanthine anti-defendant rules is the
recurring in-state plaintiff versus out-of-state defendant profile: A state court that refuses to
imitate the most pro-plaintiff product liability law simply penalizes its own citizens to enrich out-
of-state manufacturers. A jurisdiction’s own manufacturers (who employ workers and pay taxes
in the forum jurisdiction) will seldom, if ever, be sued for defective products at home. .

What leads to a competitive race to the bottom in product liability law is that the
judiciaries of other states are unimpressed by any restraint of a defendant manufacturer’s own
-home state’s judiciary towards out-of-state manufacturers. This dynamic, then, leads to ever
more pro-plaintiff law where each state redistributes wealth from manufacturers in other states
and foreign countries to its own citizens at absolutely no political cost. And, because the same
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dynamic that applies to courts’ decisional law also applies to legislatures’ statutory law, there is
no possibility of reforming product liability law elsewhere than at the national level.

A similar problem would occur with the state taxation of activities in interstate commerce
were it not that the Supreme Court of the United States has greatly circumscribed this
opportunity for state and local government to plunder out-of-state residents. Since early in the
19th century, the Supreme Court of the United States has used the U.S. Constitution’s
“Commerce Clause” to invalidate state taxes on interstate activity unless the taxes are fairly
apportioned and administered in a non-discriminatory way.

In my experience, however, the Supreme Court of the United States is a slender reed on
which to rely for protection of out-of-state defendants from the clutches of local judges and juries
when those local judges and Juries decide to plunder an out-of-state defendant. That, then, is why
stronger guarantees of substantial Justice than are offered by traditional American domestic law
must be provided to citizens of foreign countries who have little or no opportunity to defend
themselves politically in the United States. The NAFTA Treaty, then, in addition to the general
guarantees of international law, also gives specific assurances that citizens of the treaty countries
will be accorded substantial justice in all other treaty countries,

In O’Keefe v. Loewen, the hostility of the trial court to foreign-owned Loewen was
palpable throughout the trial, and the trial court’s mockery of justice was confirmed when the
Judge “reformed” the initial jury award of $260 million (which included both compensatory and

-punitive damages) and arbitrarily allowed $100 million to stand as “compensatory” damages
while remitting the other $160 million subject to furth:r instructions to the jury and their
consideration of punitive damages. (Tr. at 5739-43, 5753) Traditionally, a jury error of this type
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would result in a mistrial or, at a minimum, require the complete reinstruction of the Jury and
further deliberations pursuant to the court’s instructions. In O ‘Keefe v. Loewen, however, it is
obvious that the Court wanted to signal the jury that $160 million in punitive damages was not

enough, and the jury in rapid course picked up on the signal and awarded $400 million in

punitive damages.
4. The Timidity of the Mississi is .

O’Keefe v. Loewen is not the only case ever tried where the Judge favored one side, nor is
it the only case ever tried where .the lawyers were allowed to make blatant appeals to racial,
populist, and anti-foreign sentiments; certainly, O’Keefe v. Loewen is not the only case ever tried
where the jury was swayed by passion and prejudice. However, O’Keefe v. Loewen is one of the
few cases anywhere in the lore of the law where politically timid appellate Judges were able, by
deft manipulation of a facially neutral bond requirement, td avoid entirely the politically
unpalatable task of reviewing a popular local verdict. There were manifold errors in the tria] of
this case, many of which rose to a constitutiona] level under the Constitution of the United States,
yet the Mississippi Supreme Court succeeded in avoiding both the political liability of reversing
the judgment itself and, at the same time, competently foreclosed any meaningful further appeal
to the Supreme Court of the United States!

The Bond Requirement

Until 1975 and the case of Newell v. State, 308 So.2d 71 (Miss., 1975), Mississippi .
-procedural law was governed by a host of statutes that were frequently inconsistent with modern
American jurisprudence. In Newell, the Mississippi Supreme Court said that “separation of
powers” principles specifically articulated in the Constitution of the State of Mississippi required
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that the Mississippi Supreme Court control the procedural law of the State. Thereafter, the
Mississippi judiciary, helped by the able work of bar committees, modernized Mississippi's
Jurisprudence though the promulgation of rules; nonconforming statutes, even though not
repealed, were committed to the dustbin.

In the tradition of these old statutes, Mississippi still has a statute that provides for an
automatic stay pending appeal upon the posting of a bond equal to 125 percent of any money
judgment. This 125 percent figure is in the law in part because Mississippi imposes a 15 percent
penalty on losing appellants to discourage frivolous appeals; the difference, then, between the
115 percent representing the Jjudgment plus the penalty and the 125 percent required in the bond
is an attempt to protect interest. However, already in Henry v. First National Bank of Clarksdale,
424 F. Supp. 633 (N.D.Miss.1976) aff'd, 595 F.2d 291 (5th Cir., 1979), the federal courts held
that Mississippi’s 125 percent bond requirement could be unconstitutionally applied to deprive
litigants of due process.

After Henry, in 1987, when Mississippi adopted the Mississippi Supreme Court Rules,
discretion was extended to both the trial court and the Supreme Court under Rule 8(b) to waive
the bond requirement for good cause shown. Indeed, the intent of the new Rule 8(b) appears to
me to have been to protect defendants like Loewen and the defendants in Henry who are unable
to post the 125 percent bond. In other words, Rule 8(b) was calculated to give litigants a way to
get a bond reduced that would be easier than constitutional adjudication in the federal courts,
.See, Official Comment to Miss. R. App. Pro. 8(b), former Rule 73, Fed. R. Civ. Pro. (allowing
reduction in bond for “good causé”); Luther T. Munford, Mississippi Appellate Practice §8.3
(1997). Therefore, the Mississippi Supreme Court had discretionary authority under its own rules
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of appellate practice to waive the requirerr;ent that Loewen post a $625 million bond asa
condition of a supersedeas pending appeal.
Error in the Record

The Supreme Court of the United States has indicated in a line of recent cases that the
power of states to impose punitive damages is not unlimited and that meaningful, post-verdict
review of punitive damage awards according to reasonable standards is a condition precedent to
the legitimacy of such awards. See, e.g., Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1 ( 1991);
TXO Production Corp. v. dlliance Resources Corp., 509 U.S. 443 ( 1993) (I wrote the state court
opinion in 7XO which was affirmed by the U.S. Supreme Court on appeal]; Honda Motor Co. v.
Oberg, 512U S. 415 (1994); BMW of North America, Inc. v. Gore, 517 U.S. 559 (1996).

One element that must be considered by both the trial and appellate courts in determining
whether to sustain a punitive damage award is the “reasonableness” of the award, and part of
“reasonableness,” as that term has been interpreted by the U.S. Supreme Court, involves whether
the award is disproportionate to the Defendant’s wealth. Loewen was able to show at trial that its
total net worth (according to its published financial statements of 30 June 1995) was “in excess
of $600 million but less than $700 million” (Tr. at 5772), which meant that the punitive award
alone was roughly 57 to 67 percent of the company’s net worth. Indeed, Loewen’s accounting net
worth is a better indicator of its financial position and capabilities, and that was only $631
million according to its 30 June 1995 financial statement; the punitive damages, as measured by
.that standard, were 63 percent of the company’s net worth.

In O'Keefe v. Loewen, the trial court’s award of $100 million in compensatory damages
exceeded by almost four to one the $26 million in compensatory damages requested by the
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Plaintiffs in their last complaint. The award of $400 million in punitive damages was more thar
fifteen times the compensatory damages originally requested, and Loewen submirted affidavits
and argued that payment of such an award would almost certainly resuit in bankruptcy
proceedings. (Motion for Stay at 8, Exhibits E,F,and G)

Therefore, the Mississippi Supreme Court, on the issue of punitive damages alone, would
have been compelled to remit or reverse. | ndeed, given the size of the judgment, it is my opinion
that failure to remit would likely have prompted reversal by the Supreme Court of the United
States. Furthermore, the myriad other errors committed by the trial court, including, but not
limited to: (1) failure to instruct the jury at all on the difference between the “clear and
convincing evidence” required for an award of punitive damages versus the “preponderance of
the evidence” required to establish liability for actual damaécs; (2) failure properly to reinstruct
the jury after it returned the original erroneous verdict; and (3) the admission of highly
prejudicial and irrelevant anti-Canadian evidence, would likely have required a reversal by the
Mississippi Supreme Court under Mississippi state law.

But the Mississippi Supreme Court found a convenient way to avoid either reversing
O'Keefe v. Loewen (which would have been politically dangerous given the power of the
plaintiffs’ bar in Mississippi) or of writing an opinion affirming O 'Keefe v. Loewen (which
would have humiliated the Mississippi Supreme Court and exposed it to review and reversal by
the U.S. Supreme Court.) This expedient was simply to require the posting of what the
.Mississippi Supreme Court knew to be an impossible bond-- a ruling that had the effect of

extorting a settlement from Loewen and making an appeal to the U.S. Supreme Court impossible.
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S. The Denjal of Justice js Completed

At the time application was made to the Mississippi Supreme Court for relief from the
bond requirement imposed by the trial court, Rule 8(a) of the Mississippi Rules of Appellate
Procedure provided that the party against whom a money judgment had been rendered could
continue a ten-day automatic stay by posting an approved supersedeas bond within ten days. The
bond was required to be for 125 percent of the judgment appealed from and needed to be in the
form prescribed by the rule. However, the trial court and the Supreme Court, under Rule 8(b),
could, for “good cause,” set a supersedeas bond in an amount less than the 125 percent required
under Rule 8(a), as [ explained earlier. |

Loewen was denied bond relief in the trial court and then proceeded to the Supreme
Court under Rule 8(b) where it argued (with supporting affidavits from insurance consultants and
financial specialists) that posting a $625 million bond would effectively bankrupt the company.
Loewen filed a thorough supporting memorandum and the Plaintiffs did not attempt to show that
Loewen would not be irreparably damaged simply by being required to post the 125 percent
bond. Furthermore, Loewen offered to post a bond conforming to the requirements of Rule 8(a)
in the amount of $125 million-- 125 percent of the (itself illegally inflated) compensatory award-
- and to allow the Plaintiffs and the court certain prerogatives with regard to notice and control of
Loewen’s financial transactions to assure Plaintiffs that there would be no impairment of
Loewen’s ability to satisfy the entire judgment. (Motion for Stay, Exhibit K, at 10.)
. Mississippi’s Rule 8 of appellate procedure is modeled after similar provisions in the
federal appellate rules and mirrors the law of most states. In the face of almost universal

precedent to the contrary, only a court proceeding from an intent to deny appellate review would
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have failed to allow security partially in a bond and partially in limitations of certain financial
transactions when: (1) the lion’s share of the judgment was for punitive damages that are
imposed not for the benefit of the plaintiffs but rather for the benefit of society; (2) the appellant
is capable of posting a bond to secure the cOompensatory part of the award; (3) the appellant is
incapable of posting a bond to secure the punitive part of the award; (4) there are good faith
grounds for appeal and a reversal or modification of the trial court’s judgment is likely; and, (5)
the appellant is willing and able to give assurances that collection of the entire award will not be
impaired by issuing a supersedeas under less than full bond requirements. (See, e.g., Olympia
Equipment Leasing Company, et al. v, Western Union Telegraph Company, 786 F.2d 794 ( 7th
Cir., 1986); Trans World Airlines, Inc. v. Hughes, 314 F. Supp. 94 (S.D.N.Y., 1970)).

Thus, by failing to follow the overwhelming weight of authority, the Mississippi Supreme
Court deliberately forced the Canadian Defendant, Loewen, into an extorted settlement and
effectively foreclosed appellate review in the Supreme Court of the United States. Additionally,
there is no doubt in my mind that these actions were-willful and deliberate, and in no wise the
product of inadvertence or poor Judgment: these actions constituted not merely a denial of justice
but a mockery of justice. Although no series of depositions would elicit a confession, when you
see an owl at a mouse picnic, you know he didn’t come for the sack races.

At the time Loewen sought to appeal, Mississippi allowed all defendants an appeal as a
matter of right to the Mississippi Supreme Court. Deciding an appeal by Loewen, however, .
.would have placed the justices of the Mississippi Supreme Court in an unenviable political
position: a decision in conformity with the weight of Mississippi authority and U.S. Supreme
Court precedent would almost inevitably have demanded a reversal of the trial court or, at the
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least, a substantial remittitur. Therefore, in my opinion, and to reasonable degree of
Jurisprudential certainty, the refusal of the Mississippi Supreme Court to allow Loe»;/en to appeal
on the reasonable terms offered in Loewen’s petition for waiver of bond under Rule 8(b) was a
willful, deliberate and intentional act on the Court’s part designed to avoid deciding the appeal
on the merits. Furthermore, in my opinion, denying the bond reduction was intentionally
calculated to force Loewen to pay the Mississippi plaintiffs and their lawyers immediately and
without benefit of an appeal.

Any decision the Mississippi Supreme Court made on the merits in O ‘Keefe would have
subjected the Court to retribution by Mississippi plaintiffs’ lawyers and their allies for denying
those constituents the fruits of their victory if the Court reversed. And, had the Court reviewed
O 'Keefe and affirmed, the Court would have been subjected to ridicule and contempt by the
Mississippi bar, other judges and possibly the Supreme Court of the United States.

Therefore, for the above reasons, I believe to a reasonable degree of jurisprudential
certainty that Loewen, because of its Canadian citizenship, was intentionally subjected to a
complete denial of justice by the Mississippi trial court angd the Mississippi Supreme Court.

AND FURTHER, the Affiant sayeth naught.
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Taken, sworn to and subscribed before me, thi

s #234 day of October, 1998 in the
County and State aforesaid.

i & L

Deborah L. McHenry, Clerk 2
Supreme Court of Appeals of West Virginia

My Commission expires at the will and

pleasure of the Supreme Court of Appeals of West
Virginia.
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STATE OF MISSISSIPPI
OFFICE OF THE GOVERNOR

KIRK FORDICE
GOVERNOR

October 29, 1998

Chairman and Members
NAFTA Dispute Resolution Tribunal

Dear Chairman and Menibers:

I'understand The Loewen Group intends to file a claim under the provisions of the North
American Free Trade Agreement arising out of a lawsuit in Mississippi captioned O 'Keefe v. The
Loewen Group, Civil Action No. 91-67-423 (Cir. Ct. 1* Jud. Dist., Hinds County). You have
asked for my views with respect to that litigation, and I understand that you intend to submit this
letter to the arbitration tribunal that will resolve Loewen’s claim.

It is my feeling that the O 'Keefe verdict represents an aberration within the Mississippi
Judicial system. Reports indicate that the trial was tainted by xenophobic rhetoric that may have
resulted in a violation of Loewen’s due process rights. Further, the $500 million verdict was

shocking to me in light of the value of the underlying economic transaction, which I understand
was well under $10 million.

I 'was very disappointed when the apparent injustice suffered by The Loewen Group was
compounded by the Mississippi Supreme Court’s refusal to reduce the appeal bond requirement -
although expressly permitted by Mississippi Law. This may have effectively denied Loewen a
meaningful opportunity to have reviewed in the Courts of our state the legal issues raised
concerning the fairness and lawfulness of the trial. It greatly concerns me that the refusal by the
Mississippi Supreme Court to rectify the appeal bond situation, apparently left The Loewen
Group without an effective remedy and with no reasonable alternative but to settle the Judgement.

My professional life has been spent in the business world, not in the political arena. The
O 'Keefe verdict represents to me everything that is wrong with the court system, and stands as a

POST OFFICE BOX 139 » JACKSON. MISSISSIPPI 39205 - TEL: (601) 359-3150 » FAX: (601) 359-3741



Chairman and Members
October 29, 1998
Page 2

vivid example of the continuing need for tort reform. It concerns me that Loewen’s status as a
Canadian based company may have deprived it of fundamental rights that would otherwise be
guaranteed to the citizens of our state. It appears to represent a denial of justice that [ can assure
you is otherwise contrary to the public policies of the great state of Mississippi.

Sincerel

KIRK FORDICE

GOVERNOR OF MISSISSIPPI

cc: Mr. James A. Wilderotter
Mr. Christopher F. Dugan






Professor Andreas Lowenfeld
New York University School of Law

Professor Andreas Lowenfeld will provide an expert report and/or testify in support of
Loewen’s claim. He will testify or opine that the Mississippi verdicts and the failure to waive the
requirements for the appeal bond were a violation of NAFTA and international law because they
were discriminatory, unfair and inequitable, a denial of both substantive and procedural justice,
and tantamount to expropriation.

Please find attached his Curriculum Vitae.



ANDREAS F. LOWENFELD

Herbert and Rose Rubin Professor of International Law
New York Un:iversity School of Law

CURRICULUM VITAE

A.B. Harvard College (M.c.L.}) 1951
LL.B. Harvard Law School (M.c.L.) 1955

U.S. Army 1955-57
Practised Law with Hyde and de Vries, New York, 1958-61.

U.S. Department of State (1961-66) - Special Assistant to
Legal Adviser 1961-1963; Assistant Legal Adviser for Economic
Affairs 1963-1965; Deputy Legal Adviser 1965-1966.

Fellow, John F. Kennedy Institute of Politics, Harvard University,
1966-67.

Professor of Law, New York University School of Law since 1967,
Charles L. Denison Professor of Law 1981-94.
Herbert and Rose Rubin Professor of International Law 1994-

Visiting Professor, Stanford Law School - Summer 1969, 1972.

Lecturer, U.s. Foreign Service Institute - Summer 1973.
Salzburg Seminar in American Studies - Summer 1974.

Professor, Institute on International and Comparative Law, Parisg,
Summer 197¢, 1986; London, Summer 1980; Dublin, Summer
1983; Moscow, Leningrad, Warsaw, Summer 1991.

Lecturer, Hague Academy of International Law, Summer, 1979.
General Course in Private Int’l Law, Summer 1994.

Arbitrator: Numerous cases under rules of International Chamber of
Commerce, UN Economics Commission for EBurope,
International Air Transport Association, American
Arbitration Association, United Nations Commission on
International Trade Law, Stockholm Chamber of Commerce,
and ad hoc arbitrations.

Member: Institut de Droit International
Board of Directors, Int’l Institute of Air & Space Law

Associate Member: 3 Verulam Buildings, Gray'’s Inn London

Courses: International Law and Institutions Civil Procedure
Internaticnal Economic Transactions Conflict of Laws
Internaticnal Litigation Torts
International Arbitration Aviation Law

Comparative Civil Procedure



Organizations:

Association of the Bar, City of New York
Committee on Foreign and Comparative Law
Aeronautics Committee
International Law Committee

American Bar Association
Section of International Law
Section of Antitrustc Law
Ad Hoc Task Force on Extraterritorial Application
of U.S. Law

American Society of International Law
Panel on Foreign Economic Policy
Trade Issues Review Group
Review Group on International Transfer of
Technology

American Arbitration Association
Panel on Commercial and International Arbitration
Arbitration Law Committee, Commercial Section and

International Law Section

Chartered Institute of Arbitrators (London)

Council on Foreign Relations
Study Group on International Aviation {Chairman)
Study Group on Internationalization of Banking
Study Group on International Trade Negotiations
Study Group on United States-Canada Trade Negotiations
Study Group on North American Free Trade Agreement

International Chamber of Commerce, Corresponding Member, Academic
Council of Institute of International Business Law and Practice

United States Chamber of Commerce
Reporter: Task Force on Internatiocnal Transfer of Technology

American Law Institute
Associate Reporter, Restatement (Third) of Foreign Relations
Law (1979-1988).
Consultant, U.S. Income Tax Treaty Project (1989-91)
Consultant, Complex Litigation Project (1989-)

Board of Editors:
American Journal of International Law (1978-90, 1991-)
Journal of Air Law and Commerce
Journal of Maritime Law and Commerce
Air & Space Law (The Netherlands)



Publications

BOOKS

International Legal Process (with Abram Chayes and Thomas Ehrlich)
(Boston, Little Brown, 1968-69),

EXpropriation in the Americas: A Comparative Law Study
(Editor and part author) (New York, Dunellen 1971)

Aviation Law, Cases and Materials
(New York, Matthew Bender 1972, 2d E4. 1981) .

International Economic Law - - (New York, Matthew Bender)
I. International Private Trade (1975, 2d Ed. 1981; Rev. 2d

Ed. 1988; 34 E4d. 19986) .

IT. International Private Investment (1976, 24 E4. 13982) .

ITI. Trade Controls for Political Ends (1977, 2d E4. 1983) .

Iv. The International Monetary System (1977, 2d E4. 1984) .

VI. Public Regulation of International Trade (1979, 24
Ed. 1983)

Conflict of Laws: Federal, State, and International Perspectives
(New York, Matthew Bender 1986, Supp. 1990, 2d Ed. 1998)

Restatement (Third) of the Foreign Relations Law of the United

States (with Louis Henkin, Louis B. Sohn and Detlev F. Vagts)
(1987) . -

International Litigation and Arbitration (St. Paul, West Publ.
1993).

International Litigation and the Quest for Reasonableness
General Course on Private International Law, 245 Recueil des
Cours, Hague Academy of International Law, (1994-I);

Rev. Ed. Oxford University Press (1996)

ARTICLES

Public International Law

"How the European Economic Community is Organized," 19 The
Business Lawyer 126 (1963) (also 49 Dep’t State Bull. 372
(1963) .) :

"The Sabbatino Amendment - International Law meets Civil
Procedure," 59 Am. J. Int’'l L. 99 (1965) .

- 3 -



"Diplomatic Intervention in Investment Disputes," 1967
Proceedings Am. Soc. Int’'l L. 95.

"On Teaching International Law," 1 N.Y.U. J. Int'l L. & Pol.
61 (1968) .

"Claims Against Foreign States - A Proposal for Reform of
United States Law," 44 N.Y.U. L. Rev. 901 (1969).

"Reflection on Expropriation and the Future of Investments in
the Americas," 6 Int’l Lawyer 116 (Jan. 1973).

‘Litigating A Sovereign Immunity Claim -- The Haiti Case," 49
N.Y.U. L. Rev. 377 (1974).

"A Tribunal on Iran?" New York Times, November 29, 1979 (with
Robert Glynn).

"Presidential Power to Terminate Treaties," 58 Congressional
Digest 187 (1979).

"International Law and the Hostage Agreement," Wall Street
Journal, January 27, 1981.

"Sovereignty, Jurisdiction, and Reasonableness: A Reply to
A.V. Lowe," 75 Am. J. Int'l L. (1981) .

“Analyzing the Applicable Laws in the Achille Lauro After-
math, " New York Law Journal, Nov. 1, 1985 (with Robert
Glynn) .

"Some Suggestions For Attaching Meaning to the International
Responsibility of States For Terrorism", 1987 Int’l Inst. Air
Law Proceedings 120.

"Agora: The Downing of Iran Flight 655," 83 am. J. Int'l L.
318, 336 (1989).

"U.S. Law Enforcement Abroad: The Constitution and Interna-
tional Law," 83 Am. J. Int’l L. 880 (1989).

"U.S. Law Law Enforcement Abroad: The Constitution and
International Law, Continued," 84 Am J. Int’l L. 444 (1990).

"Kidnaping by Government Order: A Follow-up," 84 Am. J.
Int’'l L. 712 (1990).

"Still More on Kidnaping," 85 Am. J. Int‘l L. 655 (1991).

"Ahmad: Profile of an Extradition Case,"” 23 N.Y.U. J. Int’l
L. & Pol. 723 (1991).



"Congress and Cuba: The Helms-Burton Act," 90 Am. J. Int‘l L.
419 (1996) .

"Nationalizing International Law: Essay in Honor of Louis
Henkin, " 36 Colum. J. Transnational L. 121 (1997

International Economic Law

"Internaticnal Commodity Controls - Some Lessons from the
Coffee Agreement," 61 Am. J. Int’l L. 784 (1967).

"'To Have One’'s Cake ...’ The Federal Maritime Commission and
the Conferences," 1 J. Mar. L. & Com. 21 (1969).

"U.S. and Soviets: East-West Trade in a New Setting," N.Y. Law
Journal, March 26, 1973.

"Opening to the East," New York Times (Week in Review),
Sunday, April 15, 1973.

"'Doing Unto Others ...‘ The Chicken War Ten Years After," 4
J. Mar. L. & Com. 599 (1973).

"The Chicken War: A Postscript," 5 J. Mar. L. & Com. 317
(1974) .

"Should Investment Capital Remain at Home -- Toward a New
Apprcach to the Wandering Enterprise," 1974 Proceedings, Am.
Soc. Int’'l L. 27.

"'... Sauce for the Gander’': The Arab Boycott and United
States Political Trade Controls," 12 Texas Int’l. L. J. 25
(Winter 1977) .

"Understanding and Misunderstanding -- Technology Transfer,
Economic Development and Restrictive Business Practices, " 1977

Proceedings of 71st Annual Meeting, Am. Soc. Int’l L. 224
(1977) .

"Fair or Unfair Trade: Does It Matter?" 13 Cornell Int’l. L.
J. 205 (1980).

"Bank Secrecy and Insider Trading: The Banca Della Svizzera

Italiana Case," 15 Rev. of Securities Regulation 942 (March
24, 1982).

"Interface IV: Countertrade in Economic Relations between
East and West - An Introduction," 5 J. Comp. Bus. and Capital
Mkt. L. 329 (1983).

"Jurisdiction, Choice of Law, and Conflict Resolution,"

- 5 -



Symposium on the Internationalization of the Securities
Markets, 4 Boston U. Int‘l L. J. 91 (1986) .

"What GATT Says (Or Does Not Say)" in W. Diebold, ed.,
Bilateralism, Multilateralism and Canada_ in U.S. Trade
Policy (Council on Foreign Relations 1988) .

"United States Trade Law: The Tension between the President
and Congress," 1988 Yale Law & Policy Review 601.

"Eurodollars, Multinational Banks, and National Laws, " (with
Peter S. Smedresman), 64 N.Y.U. L. Rev. 733 (1989).

"Binational Dispute Settlement under Chapters 18 and 19
of the Canada-United States Free Trade Agreement,"
Adminstrative Conference of the United States (Dec. 1990).

Preface to Pierre Pescatore et al., Handbook on GATT Dispute
Settlement {1991, 1994, 1995) .

"Binational Dispute Settlement under Chapter 19 of the Canada-
United States Free Trade Agreement: An Interim Appraisal,"
24 N.Y.U. J. Int'l L. & Pol. 269 (1991).

"The Free Trade Agreement Meets Its First Challenge: Dispute
Settlement and the Pork Case," 37 McGill L.J. 602 (1992).

"New Ideas in Settlement of International Trade Disputes, "
1 Korean Forum on International Trade and Business Law 9
(1992) .

"Rules of Origin, the Canada-U.S. FTA, and the Honda Case"
(with Frédéric P. Cantin), 87 Am. J. Int’]l L. 375 (1993).

"Remedies along with Rights: Institutional Reform in the New
GATT," 88 Am. J. Int‘l L. 477 (1994).

"The USA, the EEC, and GATT: The Road Not Taken," 1 U. Pa.
Journal of Int’'l Econ. Law 533 (1996) .

"Two Achievements of the Uruguay Round: Putting TRIPS and

Dispute Settlement Together" (with Rochelle cooper Dreyfuss)
37 Va. J. Int’l L. 275 (1997).

I

Air Law

"The United States and the Warsaw Convention," 54 Dept. State
Bull. 580 (1966).

"The United States and the Warsaw Convention," 80 Harv.
L. Rev. 497 (1967) {(with Allan I. Mendelsohn) .

- 6 -



"The Warsaw Convention and the Washington Compromise, A View

From America," 70 Journal of the Royal Aeronautical Society
1061 (Dec. 1966).

"Some Comments on Burdell v. Canadian Pacific Airlines," 3
Vanderbilt Int‘'l. a7 (1969) .

"International Control of Aerial Hijacking, A Comment," 65 Am.
J. Int’l L. 86 (1971} .

"Hijacking, Warsaw, and the Problem of Psychic Trauma," "1
Syracuse J. Int‘l L. & Com. 345 (1973) .

"A New Takeoff for International Air Transport," 54 Foreign
Affairs 36 (197s) .

"CAB v. KLM -- Bermuda at Bay," 1 Air Law (The Netherlands) 2
(1975) .

"How Well Does the Federal Aviation Act of 1958 Serve the
Needs of the Public," in L. Moses, ed.. Requlatory Reform and
the Federal Aviation Act of 1575, (Report of Fifth Workshop on

National Transportation Problems, . Transportation Center,
Northwestern University, 197s).

"The Air Rules Need a Change," The New York Times, Sunday,
August 8, 1976 (Business Section) .

"Beyond the Bermuda Agreement," in N. Matte, ed. Internat-
ional Air Transport: Law, Organization, and Policies for the
Future, 101 (Proceedings of 25th Anniversary Conference of
McGill Institute_pf Ailr and Space Law 1976) .

"The High Stakes in an Air Pact," The New York Times, Sunday,
July 3, 1977 (Business Section) .

"The Future Determines the Past: Bermuda I in the Light of
Bermuda II," 3 Air Law (The Netherlands) 2, (1977).

"Economics, Politics and Law: Recent Developments in the World
of International Air Charters," 44 J. Air Law & Commerce 479
(1979) (with Allan I. Mendelsohn) .

"Deregulation -- Is It Contagious?" in H.A. Wassenbergh and
H.P. van Fenema, eds., International Air Transport in the

Eighties (1981).

"Deregulation of Aviation in the United States," in A. Kean,
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IN THE MATTER OF:

The Loewen Group, Inc. and
Raymond L. Loewen,

Claimants/Investors,
V.

The United States of America,

Respondent/Party.

CONSENT TO ARBITRATION and
WAIVER OF OTHER DISPUTE SETTLEMENT PROCEDURES

PURSUANT TO Articles 1120 and 1121 of the North American Free Trade Agreement
(NAFTA), Chapter II of the Convention on the Settlement of Investment Disputes Between
States and Nationals of Other States, and the Additional Facility Rules of the International Centre
for Settlement of Investment Disputes (ICSID, or the Centre), Claimants/Investors The Loewen
Group, Inc. and Raymond L. Loewen hereby —

(a) Consent to arbitration in accordance with the procedures set out in NAFTA;

() Waive their rights to initiate or continue, before any administrative tribunal or
court under the law of any party to NAFTA or any other dispute settlement
procedures, any proceedings with respect to any measure that the
Claimants/Investors allege to be a breach of NAFTA referred to in Articles 1116
and 1117 (except for proceedings for injunctive, declaratory or other extraordinary
relief, not involving the payment of damages, before an administrative tribunal or
court under the law of the United States of America),

(c) Consent to submit their NAFTA claim to ICSID for arbitration under the
Arbitration (Additional Facility) Rules of the Centre;

(d)  Consent to the jurisdiction of the Centre under Article 25 of the Convention on the
Settlement of Investment Disputes between States and Nationals of Other States
(in lieu of the Additional Facility) in the event that the jurisdictional requirements
ratione personae of that Article shall have been met at the time when proceedings
are instituted; and



CONSENT TO ARBITRATION 2nd
WAIVER OF OTHER DISPUTE SETTLEMENT PROCEDURES

(e) Request, pursuant to Article 4 of the Arbitration (Additional Facility) Rules, that
the Secretary-General of ICSID approve access to the Additional Facility and
register Claimants/Investors’ Notice of Claim in the Centre’s Arbitration
(Additional Facility) Register.

PURSUANT TO Article 1121 of NAFTA, Loewen Group International, Inc. (the
Enterprise) hereby waives its own rights to initiate or continue, before any administrative tribunal
or court under the law of any party to NAFTA or any other dispute settlement procedures, any
proceedings with respect to any measure that the Claimants/Investors allege to be a breach of
NAFTA referred to in Articles 1116 and 1117 (except for proceedings for injunctive, declaratory
or other extraordinary relief, not involving the payment of damages, before an administrative
tribunal or court under the law of the United States of America).

Page2 of 6



CONSENT TO ARBITRATION and
WAIVER OF OTHER DISPUTE SETTLEMENT PROCEDURES

[, Bradley D. Stam, have been duly authorized by the Board of Directors of The Loewen
Group, Inc. to execute this CONSENT TO ARBITRATION and WAIVER OF OTHER
DISPUTE SETTLEMENT PROCEDURES on behalf of Claimant/Investor The Loewen Group,

mzéffé’/? s

Bradley D. Stam

THE LOEWEN GROUP, INC.

L B=H

/Bradley D. Stam
Senior Vice President, Law
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CONSENT TO ARBITRATION and
WAIVER OF OTHER DISPUTE SETTLEMENT PROCEDURES

RAYMOND L. LOEWEN

(/V —

Paged of 6



CONSENT TO ARBITRATION and
WAIVER OF OTHER DISPUTE SETTLEMENT PROCEDURES

I, Bradley D. Stam, have been duly authorized by the Board of Directors of Loewen
Group International, Inc. to execute this CONSENT TO ARBITRATION and WAIVER OF
OTHER DISPUTE SETTLEMENT PROCEDURES on behalf of the Enterprise Loewen Group
International, Inc.

5. S ot

gradley D. Stam

LOEWEN GROUP INTERNATIONAL, INC.

S

/Bradley D. Stam
Senior Vice President, Law
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CONSENT TO ARBITRATION and
WAIVER OF OTHER DISPUTE SETTLEMENT PROCEDURES

CERTIFICATION OF SERVICE

I, Gregory Andrew Castanias, certify by my signature below that I have caused a true and
correct copy of the foregoing CONSENT TO ARBITRATION and WAIVER OF OTHER
DISPUTE SETTLEMENT PROCEDURES to be served upon the following individuals, by hand
delivery, on this 30th day of October, 1998.

Robert J. McCannell, Esq.
Executive Director

Office of the Legal Advisor
Suite 5519

Department of State

2201 C Street, N.W.
Washington, D.C. 20520

Kenneth Doroshow, Esq.

United States Department of Justice
Civil Division

Federal Programs Branch

901 E Street, N.W,

Washington, D.C. 20530

Gregorﬂnﬂw Castanias

WA: 1039002v1
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TELEPMONE: 202-879-3939
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FACSIMILE: 202.737-2832
WASHINGTON. D.C. 20005-2088 WRITER'S CIRECT NUMBER-

(202) 879-3432

July 29, 1998

YIA MESSENGER

Robert J. McCannell
Executive Director

Office of the Legal Advisor
Suite 5519
Department of State
2201 C Street, NW.
Washington, D.C. 20520

Dear Sir:

(a)

Pursuant to the notice requirements of Article 1119 of the North American Free Trade
Agreement ("NAFTA"), The Loewen Group Inc. and Ray Loewen, on behalf of himself and other
Canadian shareholders of The Loewen Group, hereby give written notice of their intention to

submit to arbitration a claim against the United States pursuant to Article 1116 and/or 1117 of
NAFTA.

The names and addresses of the disputing investors are:

The Loewen Group Inc.
4126 Norland Avenue, Burnaby
British Columbia, Canada V5G 3S8, and/or

Ray Loewen

4126 Norland Avenue, Burnaby

British Columbia, Canada V5G 388,

on behalf of himself and as representative of all other Canadian shareholders of
The Loewen Group Inc. damaged by the acts complained of herein.

The name and address of the enterprise is:

Loewen Group International Inc.
50 East Rivercenter Boulevard
Covington, Kentucky 41011-1650



JONES, DAY, REAVIS & POGUE

Robert J. McCannell
July 29, 1998
Page 2

(b) The claim will allege that the United States breached its duties under NAFTA Articles
1102, 1103, 1105, and 1110

(c) These allegations arise from a case tried in the courts of the State of Mississippi, Q'Keefe
LIh:J‘Q:mnﬁ_mup_lm, Civil Action No. 91-67-423 (Cir. Ct. 1st Judicial Dist., Hinds County,
Miss.). Inthat action, a jury rendered a biased and excessive $500 million verdict against Loewen
Group International and The Loewen Group (collectively "Loewen"). The Mississippi trial court
then refused to set aside the verdict, entered judgment on the verdict, and the Mississippi
Supreme Court refused to reduce the $625 million bond required to obtain a stay of execution
pending appeal. These events caused a drop in market value of approximately $550 million and a
consequent loss in market share and business reputation and forced Loewen, under duress, to

abandon its appeal of the judgment and to settle what had begun as an approximately $8 million
breach-of-contract case for an exorbitant $175 mullion.

Under Article 105, the United States is responsible for ensuring that its states observe the
provisions of NAFTA. The biased and excessive verdict, the trial court’s refusal to vacate it, and
the refusal to reduce the bond required for a stay of execution pending appeal violated the
requirement of non-discriminatory treatment of Canadian investors and their investments under
Articles 1102 and 1103. Similarly, these actions breached the duty under Article 1105(1) to treat
the investments of Canadian investors "in accordance with international law, including fair and
equitable treatment and full protection and secunity.” Finally, these actions were "tantamount” to
an "expropriation” in violation of Article | 10(1).

(d) The Loewen Group and/or its Canadian investors will seek full compensation for the
losses and other injuries suffered as a result of these breaches, and claim at least $725 million in

compensatory damages plus interest, costs, and any other ancillary relief that the arbitrators might
deem appropriate.

Very truly yours,
7z — A7 1

s .-
L/&t—‘--’?f/l—é—

Nty '1-/»7/--
Christopher vgan o

James A. Wilderotter
Jones, Day, Reavis & Pogue
1450 G Street, N.W.

Suite 600

Washington, D.C. 20005

WALITO1: 214795 1



AFFIDAVIT OF G. DANIEL McCAFFREY

District of Columbia: SS

G. Daniel McCaffrey, being first duly sworn on oath, deposes and states as
follows:

1. My name is G. Daniel McCaffrey and I am employed as a legal assistant
by the law firm of Jones, Day, Reavis & Pogue in Washington, D.C.

2. On Wednesday, July 29, 1998, I hand delivered a sealed envelope
addressed to Mr. Robert J. McCannell, Executive Director, Office of the Legal
Advisor, Suite 5519, Department of State, to Ms. Harleta Griffin of the Office of
the Legal Advisor at the Department of State. The envelope contained a notice
submitted on behalf of The Loewen Group of their intention to submit to arbitration
under Chapter 11 of NAFTA. The letter is attached.

G. Daniel McCaffrey

+

Sworn to and subscribed before
me this 3/%day of 3«4

i RN/

Witness

' W’/
Notary Public

My commission expires:

Rocco A. Benedetto, Jr,
Nmary Public District of Columbia
My commission expires October 31,1999
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Federal Register / Vol. 58, No. 246 / Monday, December 27. 1993 / Notices

68457

York Regional Office.2 Un'sss the
Commission objects to the consultant’s
recommendations within thirty dsys,
applicants will implement the
consultant’s recommendstions by no
iater than forty days after the end of the
period for the Commission to object.

8. Applicants state that they have not
been the subject of prior Commission
enforcemrent proceedings, and have not
previously filed an application for relief
pursuant to section 9(c) of the Act.

Applicants’ Condition .

Applicants agree that eny order
granted by the Commission pursuant to
the application will be subject to the
condition that NBD will comply with
ths Final Judgment.

Temporary Order
The Commission has considered the
matter and, without necessarily g

spplicents,
finds that the issuance of a tem
order under section 9{(c) of the Act,
subject to the foregoing conditian, {s not
inconsistent with the public interest ar
the protection of investors.
Accordingly, it is hereby ordered,
undlcr sacﬁondg(t:) of .tg Act, that |
applicants and their sffiliatad persons
be, and hereby are, granted a tem
exsmption from the provisions of
section 9(a) of the Act, solely with
respect to the Final Ju , subject to
the condition contained in the
applia:ion. which eﬁm is
e: Dressly incorpora ,
the Commission’s dotumimﬁom%s'
respert (o the permenent order.

Deputy Secretary.
{FR Doc. 9331419 Filed 12-23-93; 6:45 am|]
SRLING CODE §016-01-48

DEPARTMENT OF STATE

Bureau of Administration
{Public Notice 1918)

North American Free Trade Agresment

Notics is hereby given thet the
Department of State s the federal
tgency to which notices and other
erbitrstion documents are to be

3 Applicants state thet ia a report deted July 12,
1993, e consultant concluded thet,
based on s review, the policies and procadures of
the castodian securities clesring operetions for nom-
investmant adviesr accounts of NBD are reascnebly

od of Ragalstion U. ::::- that
shate
the recommendstions of
conssltant bave bems implenented.

deliversd pursuant to Article 1137(2)

and Annex 1137.2 of the North

American Frev Trade Agesment.

Delivery shouid be made to the

attention of the Office of the Lagal

Adviser, Exacutive Director (L/EX).
Dated: December 13, 1993.

Ted A. Bovek,

Aszistart Legal Adviser, Economic Business

and Comumnunication Affairs.

[FR Doc. 93-31790 Filed 12-23-03; 8:45 a=}

SRLING COOR 71¢-00-4¢

DEPARTMENT OF TRANSPORTATION
Coast Guard

[CGD08-53-030)
Houstor/Gaiveston Navigation
Advisory Commities; Meeting

AGENCY: U.S. Coest Guard, DOT.
ACTION: Natice of meeting.

Safaly

SUMMARY: The Houston/Galveston
Navigation Safety Advisory Committee
will meet on Thursdey, Jenuary 27,

. 1994, in the conferences room of the

Houston Pilots Office, 8150 South
East, Houston, Texas. The meeting is.
scheduled to begin at approximately 9
a.m. and end et approximately 1 p.m.
ThoTnd-brtbaMngwndmof
the following jtems:

1. Call to Order,

2. Presentation of the minutes of the
Inshore and Offshoie Witerways
Subcommittess end discussion of~ -
recommendations. -

3. Discussion of

" recommendations made by the

Committes.
4. Presentation of any sdditional new
items for consideration of the

FOR FURTHER IMPORMATION CONTACT: ] P.
N . LT, USCG,

ovotny, . Recording '
Navigation Safety Advisory Committes,
c/o Commander, Coast Guard
District (can), room 1211, Hale Boggs
Federal Building, 501 Stroet,
New Orleans, LA 70130-3398,
telephone number (504) 589-6235.

Dated: December 8, 1993.
1.C. Caxd,
Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.
{FR Doc. 93-31574 Filed 12-23-93; 8:45 am]}
SRLING COOE S910-14-

{CGD 08~-93-032]

Houston/Galveston Navigstion Safet
muuycmmonm:: Y
Waterway Aisnagement Subcommitiee

AGENCY: U.S. Coss: Guard, DOT.
ACTION: Notice of meeting.

Advisory Committes will meet on
Thursday, January 6, 1994, at West Gulf
Maritime Association, Portway Plaza,
suite 200, 1717 East Loop, Houston,
Texas 77029. The meeting is schedulad
to begic. at 9 e.m. and st 10:30 a.m.

The for the meeting consists of
the fo items:
1. Call to

2. Discussion of previous
recommendations msde by the full
Wetarwray Samapmmment Sehooma

ent Su tioe.

3. Pressutation of any additional new
{tems for considerstion by the
Su;l-;djoumnﬁnt

4.

The mesting is open to the public.
Members of the p:m: may present
written or orsl statements ut the
mesting.

POR PURTHER BSFORMATION CONTACT: J.P.
Novotny, LT, USCG, Recording
, Houston/Galveston
Navigation Committes,
c/o Commandar, Eighth Coast Guard
Federal (;:l-i’d'hg. 1zm =
501 e Street,
New Orleans, LA 70130-3398,
telsphone number (504) 589-6235. -

Dated: December 8, 1993.

J.C. Card,

Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coost Gaard District. -
[FR Doc 93~31516 Piled 12-23-93; 8:45 ars
BRLING CODE eve-14-2

(G0 08-43-031)

Houstorn/Galveston Nevigstion Safety
Advisory Committes; inshors
Waterwuy Management Subcommittee
Meeting

AGENCY: Cosst Guard, DOT.
ACTION: Notice of meeting.
SUMMARY: The Inshore Waterw
M-napmcntSubcommuofga
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September 25, 1998

VIA MESSENGER

Robert J. McCannell
Executive Director

Office of the Legal Adviser
Suite 5519

Department of State

2201 C Street, N.W.
Washington, D.C. 20520

Re: ewen itration Clai

Dear Sir;

On July 29, 1998 we delivered to you a written notice of intent by The Loewen Group,
Inc. and Ray Loewen, on behalf of himself and other Canadian shareholders of The Loewen
Group, to submit to arbitration a claim against the United States under the North American Free
Trade Agreement ("NAFTA"). Such notice was prepared in accordance with Article 1119 of
NAFTA and delivered to your office pursuant to Article 113 7(2) and Annex 1137.2. A copy is
enclosed. Pursuant to NAFTA Article 1118, we are available to meet with representatives of the
United States at your convenience.

Enclosure

WA: 1016846v1

Very truly yours,

- Christopher F.

iﬁ

James A. Wilderotter



CERTIFICATION OF SERVICE

I, Gregory Andrew Castanias, certify by my signature below that I have caused a true and
correct copy of the foregoing NOTICE OF CLAIM to be served upon the following individuals,
by hand delivery, on this 30th day of October, 1998.

Robert J. McCannell, Esq.
Executive Director

Office of the Legal Advisor
Suite 5519

Department of State

2201 C Street, N.'W.
Washington, D.C. 20520

Kenneth Doroshow, Esq.

United States Department of Justice
Civil Division

Federal Programs Branch

901 E Street, N'W.

Washington, D.C. 20530

&W-&%«ﬂu“@

Gregorf-An‘yéw Castanias

WA: 1041283v1



